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I. Introduction  

On 15 January 2019, the Trial Chamber I of the International Criminal 
Court (ICC) by majority decision,1 decided to acquit Laurent Gbagbo 
and Charles Blé Goudé on the basis of 
The Prosecutor Fatou Bensouda, pursuant to article 81 of the 

Rome 
Statute),2 decided to appeal the decision on two grounds. Firstly, she 
argued that the majority in the Trial Chamber erred by acquitting the 
accused in violation of the requirements of article 74(5) Rome Statute.3 

_________________________________________________________ 
1  Transcript of Hearing, ICC-02/11-01/15-T-232-Eng, (ICC: 15 January 2019); 
Reasons for Oral Decision of 15 January 2019, ICC-02/11-01/15-1263 (ICC: 16 July 
2019).  
2  UNGA, Rome Statute of the International Criminal Court, 17 July 1998. (hereinafter 
Rome Statute). According to article 81, Prosecutor may appeal on the basis of 

  error of  or  of   
3 Article 74(5), Rome Statute states:  

 



 
 
The discretion was wrongly exercised.4 Secondly, Judges Henderson 
and Tarfusser erred in law and the procedure by granting an acquittal 
without clearly defining and properly applying a standard of proof 
approach while assessing the sufficiency of the evidence.5 Following 
this, on 31 March 2021, the Appeals Chamber through majority (Judges 
Bossa and Ibáñez Carranza dissenting), confirmed the decision of the 

6  

the authenticity 
of the evidence presented to reach a conviction. The application of 
motion stems from the presumption of innocence until proven guilty. It 
works on the premise that an accused should not be required to testify 
and present his/her defence if the prosecutor fails to present sufficient 
evidence to formulate a strong enough case.7 

At the outset, the utility of such a motion is self-evident since it 
naturally promotes efficiency and judicial economy. It would be futile 
to entertain the continuation of a judgement when the prosecution failed 
to construct a strong case. However, the motion finds no mention in the 

n 
_________________________________________________________ 

The decision shall be in writing and shall contain a full and reasoned 
statement of the Trial Chamber's findings on the evidence and 
conclusions. The Trial Chamber shall issue one decision. When there is 
no unanimity, the Trial Chamber's decision shall contain the views of 
the majority and the minority. The decision or a summary thereof shall 
be delivered in open court. 

4 Prosecution Document in Support of Appeal, ICC-02/11-01/15-1277-Red (ICC: 17 
October 2019) at ¶ 6-121. 
5 Id. at ¶ 122-263. 
6 The Prosecutor v. Laurent Gbagbo and Charles Blé Goudé, ICC-02/11-01/15-1400, 
(ICC AC: 31 March 2021) (hereinafter Appeals Judgment) 
7  Ady Niv, The Schizophrenia of the  Case to  Test in International 
Criminal Tribunals, 14 JICJ 1121-1122 (2016).  



 

 

widened the possibility for its future deployment. A clearly defined 
standard of proof should be established, to uphold legal certainty and 
the right to a fair trial. Further, the Appeals Chamber decision entertains 
a standard of proof that deviates from the one clearly outlined in 
common law jurisdiction, ad hoc tribunals and ICC precedents, raising 
the threshold to unnecessary stringency.  

dissent in the case, this paper will focus on th

of words, the author has refrained from engaging with the first ground 

al should be based on article 74 of the Rome Statute, 
which sets out the requirements of the decision.8 Any discussion on the 

outside the heart of the issue.9 

II. No Case to A Motions 

the past.10 It has been used by other international criminal tribunals as 
well, which inter alia include International Criminal Tribunal for the 
former Yugoslavia (ICTY) and International Criminal Tribunal for 

_________________________________________________________ 
8 Prosecution Document, supra. 
9   seems to stand for the need for the judges to issue a singular decision, 
following either a unanimous position, or a decision containing both the views of the 
majority and the minority. This led some scholars to theorize a discouragement of 
issuance of separate opinions. COMMENTARY ON THE LAW OF THE INTERNATIONAL 

CRIMINAL COURT 556-557 (Mark Klamberg ed., Torkel Opsahl Academic 
EPublisher, 2017)  
10 Prossecutor v. Ruto and Sang, ICC-01/09 01/11 1134 (ICC TC V(A): 3 June 
2014); The Prossecutor v. Gbagbo and Blé Goudé, ICC-02/11 01/15 1174 (ICC TC 
I: 4 June 2018). Cf. The Prossecutor v. Ntaganda, ICC-01/04 02/06 1931 (ICC TC 
VI: 1 June 2017); The Prossecutor v. Ongwen, ICC-02/04 01/15 1309 (ICC TC IX: 
18 July 2018). 



 
 
Rwanda (ICTR).11 The Appeals Chamber in the present case, relied on 

12 It ruled that the invocation of the motion should 
necessarily be following article 74 of the Rome Statute. This caveat was 
primarily put because, if successful, the motion would put an end to the 
trial, only subject to the principle of ne bis in idem (not twice about the 
same, referring to the prohibition of double jeopardy). Apart from the 
admission of guilt under article 65,13 article 74 is the sole regulator of 
the trial outcome.14 

However, as mentioned before, neither the Rome Statute nor 
regulations of the ICC expressly include a procedure for the contentious 
motion. Hence, fundamental questions arise vis-à-

pacta sunt servanda. Internationally 
recognized human rights such as the right to a fair trial also becomes 
relevant in the larger picture.  

Given these factors, it becomes critical to assess the legality of such a 
motion in the first place. Incorporated under article(s) 22 - 24 of the 

 should 
be subjected to laws and procedures not previously available in writing. 
This ensures legal certainty much on the lines of the famous maxim- lex 
certa, lex scripta et lex stricta (settled, written and strict law).15  

_________________________________________________________ 
11  case to  motions are expressly found in Rule 98 bis of the ICTY Rules, 
Rule 98 bis of the ICTR Rules, Rule 98 of the Special Court for Sierra Leone Rules, 
Rule 167 of the Special Tribunal for Lebanon Rules, Rule 130 of the Kosovo 
Specialist Chambers Rules and Rule 121 of the International Residual Mechanism for 
Criminal Tribunals Rules. 
12 Appeals Judgement, ¶ 104. 
13 Rome Statute, art. 65 provides that if an accused admits guilt before the Trial 
Chamber, the Chamber may forego a full trial. 
14 Id. ¶ 109-113. 
15  SUSAN LAMB, NULLUM CRIMEN, NULLA POENA SINE LEGE IN INTERNATIONAL 

CRIMINAL LAW 734 (A. Cassese et al. eds., OUP, 2002); see generally, A FELLMETH 

& M. HORWITZ, GUIDE TO LATIN IN INTERNATIONAL LAW (2009). 



 

 

Implicit herein is the rule of prohibition of ex post facto laws, which 
seems to apply to the procedural matters under article 51(4) of the Rome 
Statute. 16  Its application necessarily precludes the procedure under 
scrutiny as it was not previously enacted 
functioning. Despite the existence of precedent within the ICC 
jurisprudence, the lack of information supplied, 17  and the 
inconsistencies within the majority decision,18 demonstrate a dubious 
novelty in the application of the motion to the parties. 

Without amendments, the motion can go against treaty obligations 
insofar as the states have not previously agreed to the possibility of its 
usage. Besides, drafting history seems to indicate that the motion was 
contemplated and eventually discarded.19 A look at it would reveal that 
influenced by ICTY Rule 98 bis,20 Rule 95 of the 1999 Draft Rules21 

dropped from the final text.  

Here the Appeals Chamber used the decision in The Prosecutor v. 
Bosco Ntaganda22 23 
In effect, it fell short of appreciating the nuance in the drafting history 
of the ICC. As evidenced by judge Ibáñez Carranza in his dissent, the 

_________________________________________________________ 
16   Rome Statute, art. 51(4). This article stresses that new or provisional rules cannot 
be retroactively applied to the detriment of suspect, accused, or convict. 
17 Appeals Judgement, ¶ 273. 
18 Id. ¶ 272. 
19  Draft Rules of Procedure and Evidence for the International Criminal Court, 
Prepared by a Working Group of the American Bar Association, Section of 
International Law and Practice, Rule 95 (10 February 1999). 
20  

At the close of the  case, the Trial Chamber shall, by oral 
decision and after hearing the oral submissions of the parties, enter a 
judgement of acquittal on any count if there is no evidence capable of 
supporting a conviction.  

ICTY Rules of Procedures and Evidence (8 July 2015), IT/32/Rev.50 
21 Working Group, supra. 
22 The Prossecutor v. Ntaganda, supra. 
23 Appeals Judgment, ¶ 104. 



 
 
discretion awarded to the judges under article 64(6)(f) 24  was 
overstepped.25  

The question still stands- as an import from the common law, is it 
suis generis 

system of the ICC? 

The motion seems to have roots in the landmark Galbraith case,26 
doctrine of locus classicus in the United Kingdom and reference in 
international tribunals.27 It was created to ensure balance between the 
jury (tier of fact) and the judge (tier of law), as the latter may usurp its 
powers and the former may issue unjust, unpredictable convictions.28 
More specifically, it stems from the need to deny the jury to continue 
considering a case that has no substantial foundation.29  

_________________________________________________________ 
24  performing its functions prior to trial or during the course of a trial, the Trial 
Chamber may, as necessary: (f) Rule on any other relevant  
25 Dissenting Opinion of Judge Luz del Carmen Ibáñez Carranza to the Judgment on 
the appeal of the Prosecutor against the oral verdict of Trial Chamber 1 of 15 January 
2019 with written reasons issued on 16 July 2019, ICC-02/11-01/15-1400-Anx4-Red 
01-04-2021 2/192 SL A, ¶ 86-105 and 134-135. (hereinafter Carranza Dissent). 
26 Regina v. Galbraith, (UK CA) (1981) 1 WLR at 1040. The defendant was involved 
in a public fight resulting in the death of three men by stabbing. He was charged with 
affray. Upon submission for a  case to  motion, the court rejected it in the 
specific context of the case. But Lord Lane entertained the motion explaining that 
where no evidence is presented, the application of the motion is simple. However, 
difficulty arises where evidence is presented but is weak and vague. From this, two 
situations may arise: (1) when the judge (taking the evidence presented at its highest) 
concludes that the jury could not properly convict, then the motion should be upheld; 
(2) when the evidence is such that its strength depends on the view to be taken of a 

 reliability (or other matters which are generally of  concern), and where 
through evidence jury could properly come to the conclusion that the defendant is 
guilty, the judge should allow the matter to be tried. 
27 The Prossecutor v. Jelisic, IT-95-10-A (ICTY Appeals Chamber: 5 July 2001); Ruto 
Case, supra. 
28 Galbraith Case, supra. 
29 A. T. Cayley & A. Orenstein, Motion for Judgment of Acquittal in the Ad Hoc and 
Hybrid Tribunals, 8:2 JICJ 589 (2010). 



 

 

Since the ICC is a mix of inquisitorial and adversarial adjudication,  a 
legal countenance to the motion as being a part of the process will 
disturb the balance that the system seeks to achieve.30 While referring 
to the case, 31  
professional Judges, better able to assess evidence than a lay jury, might 

32 

The implementation of the motion would also preclude victims from 
exercising their rights as envisaged in the Rome Statute and under 
multiple human rights treaties.33 Article 68(3) of the Rome Statute, for 
instance, provides victims the right to present their views and 
concerns. 34  Their interests must be given due consideration in the 
proceedings by judges at the different stages of trial.35 But a successful 

d right to be heard. 

III. Standard of Proof 

The Appeals Chamber confirmed the decision taken by the Trial 
Chamber,36 and in doing so, it further opened the possibility of the 

 

Regarding the second ground of appeal- the adequate standard of proof, 
the Chamber ruled that the evidence put forward by the prosecutor 

_________________________________________________________ 
30 Ady Niv, supra note 7, at 1122-1123. 
31 Jelisic Case, supra. 
32 P.L. Robinson, Rough Edges in the Alignment of Legal Systems in the Proceedings 
at the ICTY, 3 JICJ 1049 (2005). 
33 International Covenant on Civil and Political Rights, 1966, art. 2(3); European 
Convention on Human Rights, 1950, arts. 5 and 13; African Charter on Human and 
Peoples' Rights, 1979, art. 7(1)(a); American Convention on Human Rights, 1969, art. 
25(1). 
34 Rome Statute, art. 68(3). 
35 Salvatore Zappalà, The Rights of Victims v. the Rights of the Accused, 8:1 JICJ 137, 
145 (2010). 
36 Appeals Judgement, ¶ 380. 



 
 
requires an assessment of credibility and reliability, 37  and that the 

standard of proof beyond a reasonable doubt. 38  Interestingly, the 

39  

It is however noteworthy that precedents show a far more lenient and 
logical standard of proof. In Ruto and Sang,40 for instance, the Trial 
Chamber V(A) held that the standard should be the presentation of 
sufficient evidence on which, following a prima facie assessment of the 

could 41 
Further, if we have a look at the ad hoc tribunals, Rule 98 bis of 
ICTY/ICTR Rules of Procedure and Evidence focus mainly on the 
sufficiency/capability of evidence to vindicate a conviction.  

According to Cayley and Orenstein, the drafting history shows a 
lowering of the threshold of the overall standard of proof regarding the 
impugned motion.42 

satisfied beyond a 

43  

Common law chambers also seem to differ from the high threshold 
confirmed in the Gbagbo and Blé Goudé Appeal Chambers decision. 
Though, far from harmonised, they all seem to roughly align in the line 
that the standard of proof should be lower than the threshold set by 

44 

_________________________________________________________ 
37 Id. ¶ 315. 
38 Id. ¶ 304 and 311.  
39 Id. ¶ 311-317. 
40 Ruto Case, supra. 
41 Id. ¶ 23 and 32. 
42 Cayley & Orenstein, supra note 29, at 581. 
43 The Prosecutor v.  &  IT-95-14/2-T, (ICTY: 6 April 2000), ¶ 11. 
44 Ady Niv, supra note 7, at 1130-1133. See also, Carranza Dissent, supra, ¶ 332-337. 



 

 

It follows from the discussion above that a logical standard of proof 

chamber, taking the evidence at its highest, could convict, based on a 
prima facie 45 The evidence should be taken in its highest 
regard, as the Chamber has only heard from the prosecution. Any 
assessment would inherently be an implausible effort. Also, a dismissal 

acquittal. It is merely a procedural requirement for the viable 
conduction of the trial. 46  On the other side, however, an acquittal 

ne bis in idem at play. 
By taking the evidence at its highest, at this stage, the motion may well 
be a guarantor against impunity, insofar as it would activate a ne bis in 
idem logic. 
latter one does not preclude re-prosecution.47 

IV. Conclusion  

 By confirming the introduction of a non-provisioned motion to the 
ICC, it appears that the Appeals Chamber is of the view that the 
discretionary power of the judges accommodates possible derogations 
from the principle of legality. In doing so, the Court has contributed to 
the possibility of 
ICC, without amendments in existing law.  

Further, the Appeals Chamber missed an opportunity to clearly define 
a logical and fair standard of proof. By concurring with a judgment 
riddled with uncertainty and disagreement between the judges and by 

has punctuated an erstwhile rather consistent approach. Following 
common law and ad hoc precedents, it appears that the standard of proof 
should be that of a prima facie assessment of the evidence so that it 

_________________________________________________________ 
45 Carranza Dissent, supra, ¶ 338 
46 Transcript of Hearing, ICC-02/11-01/15-T-240-ENG (24 June 2020), at 23-25.  
47 Kevin Jon Heller, The Ruto Trial Chamber Invents the Mistrial Without Prejudice, 
Opinio Iuris (May 12, 2021, 10:00 AM), at http://opiniojuris.org/2016/04/08/the-icc-
invents-the-possibility-of-a-mistrial/. 



 
 

 

It is submitted that in the case of dismissal of the motion, allowing the 
Judges to assess the qualitative nature and validity of the evidence 
might create a need for double justification. It also creates a higher 
burden on the accused, now faced with the challenge of creating doubt 
in judges who have, to some degree, decided on the suitability of 
presented evidence. 
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