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IMMUNITY PASSPORTS AND THE NECESSITY OF HUMAN 

RIGHTS COMPLIANCE BY STATES: A NORMATIVE 

CRITIQUE 
Kavya Salim  

Abstract  
 
Many States consider the issuance of immunity passports for economic 
revival and recovery amidst the COVID-19 pandemic. This article 
explores the concept of immunity passport, the critical take against 
immunity passports and the implications to the human rights of 
individuals through the implementation of immunity passports. The 
article sifts through the ethical, libertarian, public health and third-
world arguments to argue that implementing an immunity passport is a 
narrow, economy-first approach of states. Implementing immunity 
passports without due deference to human rights impinge upon the 
privacy of individuals and other important fundamental rights. Such 
decisions may lead to immunity-based discrimination and increase 
vulnerability and abuse through state control during a public health 
emergency. The article suggests that states must align the immunity 
passport and its implementation with the recognised human rights 
principles. It further offers a human rights framework that can guide 
states to develop a fair immunity passport regime for a more 
meaningful reopening of the society. 
 
Keywords: immunity passports, third world, human rights, framework, 
efficacy. 
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I. Introduction 

COVID-19 1  has challenged the world with unprecedented human 
mortality and morbidity rate. Besides putting a strain on the health 
system, the pandemic has triggered a global economic downfall.2 This, 
leads states3 to consider immunity passports as the primary reopening 
strategy that can revamp their domestic economies.4 Unlike regular 
passports, an immunity passport (IP) is a legal record of the immunity 
of an individual against a particular disease in addition to other general 
information. IP may be required during an infectious disease outbreak, 
as a public health intervention or as a reopening strategy, or as a 
precaution against post-infection/outbreak. It may be an actual 
document, or a digital copy displayed on mobile phones, QR codes, or 
electronic bracelets.5  

_________________________________________________________ 
1 COVID-19 is  disease  caused by SARS-CoV-2.  
2 WORLD BANK GROUP, GLOBAL ECONOMIC PROSPECTS 3 (2020). Winnie M. Makau, 
The Impact of COVID-19 on the Growing North-South Divide, E-INTERNATIONAL 

RELATIONS 4, 6 (MAR. 15, 2021), https://www.e-ir.info/pdf/90371 (expressing that the 
gap between developed and developing countries has become very apparent during 
the pandemic and the Global South may not easily recover). See also, Ilaria Carrozza, 
The Global South in Times of Crisis: A China Africa Relations View, E-
INTERNATIONAL RELATIONS 1 (MAY 14, 2020), https://www.e-ir.info/pdf/84222 
(stresses on the increasing need for South-South solidarity to recover and achieve 
global development). 
3 International Monitor: Vaccine Passports and COVID Status Apps,  Ada Lovelace 
Institute (June 22, 2021, 10:30 AM), 
https://www.adalovelaceinstitute.org/project/international-monitor-vaccine-
passports-covid-status-apps/. 
4  See generally, Nuno Fernandes, Economic Effects of Coronavirus Outbreak 
(COVID-19) on the World Economy 1-33 (IESE Business School, Working Paper No. 
WP-1240-E, 2020), https://ssrn.com/abstract=3557504 (pointing out that the world 
economy is affected by COVID-19). Contra, J. P. Bohoslavsky, COVID-19 Economy 
vs Human Rights: A Misleading Dichotomy, HEALTH HUM. RIGHTS J. 383 (2020) 
(stating that business should not go on when the pandemic is existing and advising 
states to find the right balance between economy and human rights during the 
COVID-19 pandemic). 
5 Julian Savulescu, Are Immunity Passports a Human Rights Issue?, BLOG JOURNAL 

OF MEDICAL ETHICS (Jan. 23, 2021), https://blogs.bmj.com/medical-
ethics/2021/01/23/are-immunity-passports-a-human-rights-issue/. 



 
 
IP must be obtained securely from a testing authority by undergoing a 
test for an immune response.6 It follows the principle - immunity is 
correlative to recovered/vaccinated against the virus or no re-infection.7  
In the case of COVID-19, it reveals whether - an individual has 
generated antibodies against SARS-CoV-2 or is prone to or can 
transmit.8 This a significant characteristic of an IP that distinguishes 
itself from contact tracing apps.  

Like contact tracing apps, immunity passports aim to curb the 

who may have been infected, they attempt to identify who cannot 

contact tracing apps are to manual contact tracing.9 

Scholars stand divided on implementing IPs. Some believe it helps 
generate a database of immune individuals10 and persons with pre-
existing vulnerabilities.11 In contrast, according to others, it could serve 
as a permit to accelerate the gradual reopening of the societies and their 
borders. 12  Many States are zestful in implementing IPs to reopen 
economies and societies irrespective of implicit public health and 
human rights concerns. 13  Individuals are offered an immunity 
certificate in order to enter a state, start working or seek education.  

_________________________________________________________ 
6 Rebecca C H Brown et al., The Scientific and Ethical Feasibility of Immunity 
Passports, 21 LANCET INFECT. DIS. e58 (2021). 
7 Id. 
8 H.T.Greely, COVID-19 Immunity Certificates: Science, Ethics, Policy and Law, 
7(1): lsaa035 J. LAW BIOSCI. (2020). 
9 Ignacio Cofone, Immunity Passports and Contact Tracing Surveillance, 24 STAN. 
TECH. L. REV. 191 (2021). 
10  Emilian Kavalski & Nicholas Ross Smith, 2020 IPs: A  Old Idea with 
Baggage, GLOB. POLICY: GP OPINION BLOG (Apr. 2021, 11:30 PM), 
https://www.globalpolicyjournal.com/blog/27/04/2020/immunity-passports-new-
old-idea-baggage. 
11 Brown et al., supra note 6, at e61. 
12 Teck Chuan Voo et al., Ethical Implementation of Immunity Passports During the 
COVID-19 Pandemic, 222 J. INFECT. DIS. 717 (2020). 
13 Cofone, supra note 9, at 178.  



 

 

The idea is attractive to libertarians who view IP as a passport to 
freedom.14 Under the scheme, those at low personal risk from COVID-
19 and who pose a low social risk might reasonably be permitted more 
freedom than otherwise available during the pandemic. Those who have 
been infected by COVID-19 and recovered, are perceived to carry some 
level of immunity to the virus, and therefore, a low personal risk.15  

States can no longer continue to restrict immune individuals as it would 
appear akin to false imprisonment.16 Though today IP is addressed in 
the light of COVID-19, the globalised17 and liberalised18 world can 
expect a more frequent application of IPs, particularly in the light of 
future pandemic predictions. 19  In the context of COVID-19, an IP 
contains, inter alia - COVID-19 test results, antibody test results or 
vaccination certificates along with immunity status, health, travel and 
social history. During the pandemic, the Chinese government at one 

those free 
to travel, at risk, or in need of immediate quarantine, based on data that 
includes travel history and time spent in proximity to others with the 

20 The World Health Organisation (WHO) has continuously 
cautioned against the use and dependence on IPs as a solution against 
various non-pharmaceutical public health interventions for economic 

_________________________________________________________ 
14  Carla Norrlof, Is COVID-19 A Liberal Democratic Curse? Risks For Liberal 
International Order, 33 CAMB. REV. INT. AFF. 804 (2020). 
15 Rebecca C H Brown et al., Passport to freedom? Immunity Passports for COVID-
19, 46 J. MED. ETHICS 652 (2020). 
16 Miguel Beriain & J Rueda, Immunity Passports, Fundamental Rights and Public 
Health Hazards: A Reply to Brown et al., 46 J. MED. ETHICS 660 (2020); Vardit 
Ravitsky & Daniel Weinstock, Are Immunity Licenses Just?, 20:7 AM. J. BIOETH. 172 
(2020).  
17 S Mas-Coma et al., COVID-19 and Globalization, 9:100132 ONE HEALTH 2 (2020). 
18 Norrlof, supra note 14, at 804. 
19  SARA E. DAVIES ET AL., DISEASE DIPLOMACY INTERNATIONAL NORMS AND 

GLOBAL HEALTH SECURITY 12 (2015). 
20 Sara L. M. Davis, The Trojan Horse: Digital Health, Human Rights, and Global 
Health Governance, HEALTH HUM. RIGHTS J. 42 (December 2020). 



 
 
revival. 21  These are unpredictable terrains and there are now 

22 

According to this article, IP has a broad scope and distinction because:  

i. it becomes a determining factor for accessing and exercising 
various human rights such as the right to association and 
assembly, freedom of movement, right to education, right to 
health etc.,  

ii. it accentuates vulnerability in already vulnerable populations, 
iii. it becomes a factor for accessing, gathering and recording 

personal information of individuals such as- travel history, 
social history, health history. The data is recorded under the 
guise of protecting public health, in turn affecting the right to 
privacy, health, dignity and bodily autonomy, and lastly, 

iv. it facilitates increased securitising of public health through 
immunity indexing.  

Thus, IP becomes both- a gateway for access and an instrument of 
human rights determination as it creates scope for misuse of power, 
increased health inequities, digital divide, differential freedoms, and a 
channel for structural abuse during a pandemic. While a vaccination 
passport is only a record of receiving a vaccination, IP has a broader 
ambit showing immunity beyond vaccination. This allows states to 

23 When IP restricts its 
scope to immunity gained from an experimental vaccination, it has the 
potential of interfering with the bodily autonomy and integrity of 
individuals.24  

_________________________________________________________ 
21  SCIENTIFIC BRIEF, WORLD HEALTH ORGANISATION, MMUNITY PASSPORTS  IN 

THE CONTEXT OF COVID-19, WHO (Apr. 24, 2020).  
22  Staff, WHO Cautions Against Vaccine Passports for International Travel, The 
Associated Press, Global News Canada (Mar. 9, 2021, 11:58 AM), 
https://globalnews.ca/news/7685488/COVID-vaccine-passport-who-inequity/. 
23 Seema Mohapatra, Passports of Privilege, 70 AM. U. L. REV. 1729, 1734, 1738 (2021). 
24 See generally, Lawrence O. Gostin et. al., Digital Health Passes in the Age of 
COVID-19: Are   Lawful and Ethical?, 325 JAMA. 1933, 1933 

 



 

 

It raises a question mark on the utility of IP as a public health tool. To 
set the context, the researcher starts with presenting the nature of human 
rights during infectious disease outbreaks. Then it proceeds with 
ethical, libertarian, public health and Third World Approaches to 
International Law (TWAIL) based arguments against the 
implementation of IPs and its apprehended implications upon human 
rights. Further, the article argues that states must align IPs according to 
international human rights law (IHRL); finally proposing a human 
rights impact assessment on IPs before the conclusion.  

II.    Human Rights Concerns During Infectious Disease 
Outbreaks 

Article 12 of the International Covenant on Economic, Social and 
Cultural Rights, 1966 (ICCPR) is emphatic in endorsing the universal- 
Right to Health.25 Under IHRL, states have obligations to provide a 
robust public health system to its subjects.26 During emergencies like 
the pandemic though, public health interventions can be adopted such 
as- social distancing, quarantine, lockdowns, travel bans and mandating 
face masks. But under IHRL, the scope of derogation from fundamental 
human rights is very limited.27 A cursory reading of- the European 

_________________________________________________________ 
(2021) (stating that the vaccine efficacy of different vaccines available against 
COVID-19 range between 65.5 percent - 94.6 percent, and also expressing doubts 
with respect to vaccine efficacy against virus variants). 
25 G.A. Res. 2200A (XXI), International Covenant on Economic, Social and Cultural 
Rights, art. 12, Dec. 16, 1966, 999 UNTS3 (hereinafter ICESCR). 
26  U.N. Committee on Economic, Social and Cultural Rights (CESCR), General 
Comment  (GC) No.3: The nature of States  Obligations (art. 2 (1)), ¶ 1 and 
9, UN Doc. E/1991/23 (Jan. 1, 1991); U.N. Committee on Economic, Social and 
Cultural Rights (CESCR), GC No.14: The Right to the Highest Attainable Standard 
of Health (art.12), ¶ 30-37, U.N.Doc. E/C.12/2000/4 (Aug. 11, 2000) (hereinafter 
CESCR GC 14). See generally, Michaela S. Halpern, State Obligations Under Public 
International Law During Pandemics, 35 EMORY INT'L L. REV. RECENT DEV. 1 
(2020). 
27  See generally, GERALD L. NEUMAN, CONSTRAINED DEROGATION IN POSITIVE 

HUMAN RIGHTS REGIMES 15-31 (Evan J. Criddle ed., CUP 2016) (explaining the 
elements to be considered during derogation of human rights). 



 
 
Convention on Human Rights, 1950,28 ICCPR,29 American Convention 
on Human Rights, 1969 (ACHR)30 and the Arab Charter on Human 
Rights, 200431 can show how the international community looks at the 
preservation of human rights as a sacred idea.   

As mentioned, public health is one of the few exceptions that states can 
invoke to limit certain human rights.32 These limitations require the 
balancing of individual and collective interests and derogations are 
allow only temporary suspension of certain human rights until the 
outbreak remains a serious threat to the nation.33 Rights such as the 
freedom of movement, right to respect for private and family life, 
freedom to exercise religion or belief, of expression, assembly and 
association may get affected through an act of state in this direction.34   

d to 
protect the rights of individuals rather than to permit the imposition of 

35  For example, the Siracusa Principles endorsed 
by human rights bodies provide that interventions addressing public 

_________________________________________________________ 
28 Convention for the Protection of Human Rights and Fundamental Freedoms art. 15, 
Nov. 4, 1950, 213 UNTS 221. 
29 G.A. Res. 2200A (XXI), International Covenant on Civil and Political Rights, art. 
4, Dec. 16, 1966, 999 UNTS 171. 
30 American Convention on Human Rights art. 27, Nov. 22, 1969, 1144 UNTS 123. 
31 League of Arab States, Arab Charter on Human Rights art. 4, May 22, 2004, entered 
into force, Mar. 15, 2008, reprinted in 12  Hum. Rts. Rep. 893 (2005). 
32 CESCR GC 14 supra, at ¶ 12 and 16 and U.N. Human Rights Committee (HRC), 
GC No. 36 (2018) on art. 6 of the International Covenant on Civil and Political Rights, 
on the Right to Life, ¶ 7 and 21, UN Doc CCPR/C/GC/36 (Oct. 30, 2018). 
33 Alessandra Spadaro, COVID-19: Testing the Limits of Human Rights, 11 EUR. J. 
RISK REGUL. 320 (2020). 
34 ICCPR arts. 12, 17, 18, 19, 21 and 22, Dec.16, 1966, 999 UNTS 171 and ECHR 
arts. 2 Protocol no. 4, 8, 9, 10 and 11 Nov. 4, 1950, 213 UNTS 221. 
35 HRC, The Siracusa principles on the Limitation and Derogation provisions in the 
International Covenant on Civil and Political Rights, Principle 51 U.N. Doc. 
E/CN.4/1985/4 (Sept.28, 1984) (hereinafter Siracusa Principle); and U.N. Human 
Rights Committee (HRC), General Comment No. 29: Article 4 - Derogations during 
a State of Emergency, para 5, CCPR/C/21/Rev.1/Add.11 (Aug. 31, 2001) (hereinafter 
ICCPR GC 29).  



 

 

36 otherwise they would violate 
established principles of international law.37 States implementing non-

resort when voluntary measures cannot reasonably be expected to 
 38 

III. Arguments Against Immunity Passports 
While scientific breakthroughs, vaccine efficiency, or establishing legal 
and regulatory mechanisms resolves the empirical arguments against 
IPs and its implementation, 39  there can be compelling ethical and 
libertarian arguments against the implementation of IPs in the context 
of COVID-19. 

Firstly, IPs treat immunity as a virtue, promising freedom and liberties 
during an outbreak and restrictions that follow. It shifts the 

achieve recovery of the economy. 40  Secondly, gaining immunity, 
unlike how liberals see it, may not serve the purpose of achieving high 
goals of individual autonomy.41 According to Rand, a certain form of 
government is essential for protecting liberty and minimizing social 
conflicts like a night-watchman-minimal state.42 COVID-19 IP thus 

_________________________________________________________ 
36 Siracusa Principle 25. 
37 Siracusa Principle 62.  
38 S. Thompson & E.C. Ip, COVID-19 Emergency Measures and The Impending 
Authoritarian Pandemic, 7(1): lsaa064 J. LAW BIOSCI. 3 (2020). 
39  Greely, supra note 8, at 6; Voo et al., supra note 12, at 715; de Miguel 
Beriain & Rueda, supra note 16, at 660.  
40 IMMANUEL KANT, GROUNDWORK OF THE METAPHYSICS OF MORALS 85 (Mary 
Gregor & Jens Timmermann eds., CUP, 2012). 
41 Walter E. Block, A Libertarian Analysis of the COVID-19 Pandemic, 24 J. LIBERT. 
STUD. 231 (2020); Walter E. Block, Ayn Rand, Religion, and Libertarianism, 11 J. 
AYN RAND STUD. 63 (July 2011). 
42 AYN RAND, THE VIRTUE OF SELFISHNESS A NEW CONCEPT OF EGOISM 107 (1964); 
Walter E. Block, The Libertarian Minimal State?: A Critique of the Views of Nozick, 
Levin, and Rand, 4 J. AYN RAND STUD. 142 (2002). 



 
 
appears as an ultra-minimalist measure by the state.43 According to 
Nozick:  

(a)n ultraminimal State maintains a monopoly over all use of 
force except that necessary in immediate self-
provides protection and enforcement services only to those who 
purchase its protection and enforcement policies. People who 

protected.44  

This implies, an individual gets state protection in the form of 
minimal/relaxed public health restrictions only if s/he enters into a 
contract with the state and a certain transaction of liberties has taken 
place 

45 
the liberty is held has a no  right concerning the activity to which the 

46  However, in the context of COVID-19 IP, not 
following the non-pharmaceutical public health measures can be 
questioned, even if the person against whom the measure is taken has 
no directly corresponding right.  

Despite obtaining IP, immunized individuals are not free to exercise 
their liberties since authorities often see granting of IPs as a potential 
reason for reckless behaviour and self-harm.47  According to public 
health institutions, following non-pharmaceutical health interventions 
such as face masks, closure of non-essential businesses and institutions, 

_________________________________________________________ 
43  E. Mack, Robert  Political Philosophy, Stanford Encyclopedia of 
Philosophy (July 5, 2021, 11:30 AM), https://plato.stanford.edu/entries/nozick-
political/. 
 
44 Id.  
45  Nikolai Lazarev,  Analysis of Rights: An Essential Approach to a 
Conceptual and Practical Understanding of the Nature of Rights, 9 MURUEJL 
(2005), www.austlii.edu.au/au/journals/MurUEJL/2005/9.html.  
46 Id.  
47 Brown et al., supra note 15, at 656 (granting IP could encourage persons to ignore 
public health measures) and Greely supra note 8, at 19 (IP could promote reckless 
behaviours referring to COVID-19 pox parties for spreading the disease to get natural 
immunity). 



 

 

and lockdowns, will still be required until a large part of the world 
reaches herd immunity through vaccination;48 though some perceive it 
as unnecessary strictures that trade in natural liberties of humans.49 

 

No man or group or society or government has the right 

Men have the right to use physical force only in retaliation and 
only against those who initiate its use.50 

Thirdly, the aspect of the differential is critical. IPs create two different 
classes  

On the other side, the legal system in an infected but unlocked economy 

rights. Then there are sublayers of grading the individuals based on their 
recovery, immunity, vaccination etc. Be that as it may, this article 
submits that IPs must be implemented as an exercise of voluntary 
participation and must not become a route to expand state power under 
the guise of public health. Reliance on implementing IP must ensure its 
utility to public health as a life-saving intervention. It can understood 

Sunstein. Accordingly:  

dding any 
options or significantly changing their economic incentives. To 
count as a mere nudge, the intervention must be easy and cheap 

_________________________________________________________ 
48 COVID-19 Vaccine Questions and Answers, National Institute of Allergy and 
Infectious Diseases (June 15, 2021, 11:00 AM), https://www.niaid.nih.gov/diseases-
conditions/COVID-19-vaccine-faq; Gostin et al., supra note 24, at 1933. 
49 RAND supra note 43, at 92 (no one has right to impose an involuntary obligation on 
another). 
50 Id. at 28; Block (2011), supra note 41, at 63.  



 
 

to avoid. Nudges are not mandates. Putting the fruit at eye level 
counts as a nudge. Banning junk food does not.51 

Whil
52 It must allow 

people to exercise their choice.53  Nevertheless, excessive liberalism 
resulting in vaccination refusal and free-riding should also be addressed 
through liberal paternalism before it becomes a public health liability. 
A sense of duty can be created rather than imposing it as a coercive 
measure (i.e., exercise and enjoyment of rights and liberties must not be 
based on inoculation).54  

Fourthly, gaining immunity and implementing an IP might lead to the 
rise of a police state. States adopting IPs must find a fine balance 
between public health and the right to equality, liberty and privacy.55 
Implementing IPs involves a threat of empowering the authorities to 
conduct actions beyond seeking the information on immunity and 
health such as- invasive procedures in search, surveillance, detaining 
and questioning etc. A part of the argument is that all measures may not 
be relevant in the post COVID world. However, the need for an IP 
could soon become a new normal and it may, as a result, foster 

_________________________________________________________ 
51 RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT 

HEALTH, WEALTH, AND HAPPINESS 6 (2008). 
52 Id. at 249-250 (explaining how a liberal paternal state can design a policy using an 
example of Sunlamp. The same may be adopted by states while designing IP. Here, 
IHRL and its principles can be of great use). 
53 Id. at 5.  
54  Andrzej Grzybowski et al., Vaccination refusal. Autonomy and Permitted 
Coercion, 111 PATHOG. GLOB. HEALTH 200 (2017) (examining the legal solutions 
relating to vaccinations in the US and Europe and the graduated realisation of a duty 
of vaccination in the US). 
55 Lawrence O. Gostin et al., Presidential Powers and Response to COVID-19, 323 
JAMA 1548 (2020). 



 

 

excessive state intervention; 56  leading to a situation akin to the 
.57 

Finally, the universal implementation of IP might burden, exclude and 
even exploit the Global South. The COVID-19 pandemic has resulted 
in long term health consequences, economic burdens and social 
injustices across the world. However, developing states in the Global 
South have faced harsher repercussions when compared to their 
developed counterparts.58 Equal opportunities to health, as universal 
human rights guarantees, are thus compromised.59 There are substantial 
scholarly evidences proving that through the continuum of hegemony, 

resources and its peoples.60 The colonial tendency to overpower and 

_________________________________________________________ 
56 Yuval Benziman,  the  and  the COVID-19  

 Use of War Frames to Define the Pandemic 26 PEACE CONFL. 247 256 
(2020) (explaining that during the unprecedented challenges of COVID-19, many 
world leaders used populist terminologies such as-  need to fight this and win this 

  are in this   is   warriors and war 
 etc. This resulted in  acquiescence to harsher public health measures, 

behavioural change and acceptance of mortalities and morbidities during the 
pandemic. This can become a new normal in the future to impose similarly drastic 
interventions in the name of war, security or public health). 
57 MICHEL FOUCAULT, DISCIPLINE AND PUNISH 204 (Alan Sheridan (trans)., Vintage 
Books 2nd ed., 1995). 
58 Daniel Gerszon Mahler et al., 2020 The impact of COVID-19 (Coronavirus) on 
Global Poverty: Why Sub-Saharan Africa Might Be the Region Hardest Hit, WORLD 

BANK (Apr. 20, 2021, 10:00 AM), https://blogs.worldbank.org/opendata/impact-
covid-19-coronavirus-global-poverty-why-sub-saharan-africa-might-be-region-
hardest.  
59  Jens Holst, Global Health  Emergence, Hegemonic Trends and Biomedical 
Reductionism 16 GLOB. HEALTH 5 (2020). Contra, Renzo Guinto, 
#DecolonizeGlobalHealth: Rewriting the Narrative of Global Health, IHP NETWORK 
(Apr. 20, 2021, 10:45 AM), http://www.internationalhealthpolicies. 
org/decolonizeglobalhealth-rewriting-the-narrative-of-global-health (arguing that the 
concept of global health itself is unequal and colonial). 
60 Id. at 9. 



 
 
deprive through non-physical means continues even during the 
COVID-19 pandemic.61  

The t
the present context can be well borrowed from the tradition evolved by 
the third world approaches to international law (or TWAIL). TWAIL 
engages with imperialist attitudes and eurocentrism within international 
law and has been instrumental in voicing the interests of the third world 
nations.62 Today, it has grown to become an organised scholarly force 
spanning across at least two generations.63   

TWAIL perspective helps: 

to understand, deconstruct, and unpack the uses of international 
law as a medium for the creation and perpetuation of a racialised 
hierarchy of international norms and institutions that subordinate 
non-Europeans to Europeans.64  

For example, a TWAILer would propose that a part of international 
-

65  Another would argue that the process of imposing 
developmental goals and agendas in the third world drive its nations 
and peoples to poverty.66  

_________________________________________________________ 
61 U.N. Secretary-General, Tackling the Inequality Pandemic: A New Social Contract 
for a New Era, UN (July 18, 2021, 2:30 PM), 
https://www.un.org/sg/en/content/sg/statement/2020-07-18/secretary-generals-
nelson-mandela-lecture-%E2%80%9Ctackling-the-inequality-pandemic-new-social-
contract-for-new-era%E2%80%9D-delivered. 
62 James Thuo Gathii, The Promise of International Law: A Third World View, 36 
AM. U. INT'L L. REV. 377 (2021). 
63 Id. at 406-407.  
64 Makau Mutua, What Is TWAIL? 94 ASIL PROC. 31, 31 (2000). 
65 B.S. Chimni, Third World Approaches to International Law: A Manifesto, 8 INT. 
COMMUNITY LAW REV. 3 (2006); Makau Mutua, Savages, Victims And Saviors. The 
Metaphor of Human Rights, 42 HARV. INT'L L.J. 201, 204 (2001). 
66 Balakrishnan Rajagopal, From Resistance to Renewal: The Third World, Social 
Movements, and the Expansion of International Institutions, 41 HARV. INT L L.J. 577 
(2000). 



 

 

 lens, implementation of IPs might be a hard 
possibility without violating the rights of people in the Global South. 
The glimpses are already starkly visible in varied dimensions of the 
vaccine race and the digital divide. Ideally, there should not be any 
vaccine shortage when one imagines a just global implementation of 
IPs. However, the race to purchase vaccine doses began even before the 
completion of trial phases. The United States (US), the United Kingdom 
(UK), European Union (EU) and Japan procured doses more than what 
was required, leading to stockpiling and hoarding.67 It led to the denial 
of vaccines to individuals in the Global South and increased overall 
mortality in its regions.68 The prolonged pandemic further spirals to 
higher state control of subjects (by the governments in Global South) 
through coercive means and creates an environment of distrust.  

Further, to implement IP globally, there must not be any digital divide. 
While developed nations can quickly implement IPs amongst their 
population, many developing nations lack digital quality, resources and 
capability to cope up.69 It results in a digital gap between the Global 
South and North. Governments in the Global South have no option but 
to divert funds to create digital infrastructure and human resources 
ensuring effective execution of IPs.70 It will be a further burden for 
developing nations that already face economic crisis and piling debts.71 
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Moreover, the digital infrastructure must be sustainable and rights-
based, which requires detailed action plans before IP becomes 
systemically entrenched. While Global South struggles with adequate 
health care and access to public health, pooling funds and resources to 
implement IPs will be tough on its purses, leaving the nations ill-
equipped to deal with COVID-19.72   

The aforementioned ethical, libertarian, public health and TWAIL 
based arguments prove that idea of IP is the manifestation of the 

-first-
enforcement may thus lead to health inequities, digital divides, 
exclusions and differentiated rights and freedoms.  

IV. Human Rights Implications of Immunity Passports 

The following points examine the challenges that implementing 
immunity-based documentation poses to human rights.  

A. Right to Privacy  
According to article 17 of ICCPR, states must protect the right against 
arbitrary or unlawful interference with the privacy of every person.73 

But IPs pose a significant threat in this regard,74 albeit the opinion on 
this is still divided. On the one hand, for some IP tries to facilitate 
movement when it is safe75 and on the other hand, for some an IP 
controls movement. 76  None, however, can deny that while 
implementing IP programmes, states rely on digital documentation with 
a system of large-
health status, personal movement, and social lives. It may result in 
arbitrary and unlawful interferences of privacy through - private data 
_________________________________________________________ 
journal.eu/topics/economy-and-ecology/a-debt-pandemic-is-engulfing-the-global-
south-5114/. 
72 Filho supra note 70, at 5.  
73 ICCPR arts. 12, Dec.16, 1966, 999 UNTS 171. 
74 Joseph A. Cannataci (Special Rapporteur), The right to privacy in the digital age at 
3 U.N. Doc. A/75/147 (July 27, 2020). 
75 Brown et al., supra note 6, at e60.  
76 N. Kofler & F. Baylis, Ten Reasons Why Immunity Passports Are a Bad Idea, 581 
NATURE 380 (2020).  



 

 

mining, data commoditisation and data misuse.77 Following instances 
may further explain the point:  

i. During COVID-19, India introduced the Aarogya Setu app to 
assist in the contact tracing. It was made compulsory, the user 
data was widely accessible, and then the government shrugged 
away its responsibilities and liabilities in case of a data breach.78  

ii. Again, during COVID-19, the government of Kerala state in 
India exported COVID-19 related data of its residents collected 
to a US-based firm- Sprinklr. It was done in the name of data 
analysis but no precaution or preliminary steps were taken to 
maintain privacy.79  

iii. Similarly, along with the immunity status of its residents, the 
Chinese government gathered other information such as general 
health, body temperature, record of diseases, genetic test results 
and mental health records, travel, social history etc.80 The data 
was collected by a private company Alibaba and companies that 
developed AI systems to identify Uighur Muslims.81  

iv. There are also evidences of people being subjected to digital 
systems in exchange for essential services when in fact it is their 
human right.82  

Protection Regulation (GDPR) 
framework offers a practical, rights-based blueprint for designing 
digital systems.83 At the time of rolling out of the contact tracing apps 
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in the UK, GDPR played a critical role in questioning the legality of 
government actions.84 It should not be seen as a hindrance but rather an 
advantage in conditions of uncertainty such as the pandemic, unlike the 

85 
or the Privacy Rules,86  or the California Consumer Privacy Act of 
2018.87 It is also unlike the Personal Data Protection Bill, 2019 in 
India,88 which has limited scope and would provide little protection to 
the users.89 States and companies issuing digital IPs with compromising 
data protection mechanisms may become hubs of data mining, data 
misuse, data breach, function creeps, data commoditisation and data 
commercialisation. Therefore, states need legislations that address the 
technological implication of IPs in order to ensure protection of 
personal data, protection against abuse and misuse resulting in 
discrimination, exclusion and stigmatisation.90  

B. Right Against Discrimination  
Immunity as status would subject individuals to immunity apartheid 

-
libertarians see IPs as a way to greater freedom, but experiences do not 
corroborate with this proposition. The following examples would 
substantiate: 

i. During COVID-19, the Black Americans in America and 
Asians across the world became targets of abuse. They were 
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85 Health Insurance Portability and Accountability Act of 1996 (HIPAA), Pub. L. No. 
104 191, 110 Stat. 1936 (1996). 
86 Standards for Privacy of Individually Identifiable Health Information, 67 Fed. Reg. 
53,157 (Aug. 14, 2002). 
87 Cal. Civ. Code §§ 1798.100 1798.199  
88 The Personal Data Protection Bill, Bill No. 373 of 2019 (2019).  
89 Bradford, supra note 83, at 9.   
90  General Data Protection Regulation (EU) 2016/679  (2016). See 
generally, UN HIGH COMMISSIONER FOR REFUGEES (UNHCR), GUIDANCE ON THE 

PROTECTION OF PERSONAL DATA OF PERSONS OF CONCERN TO UNHCR, 23 August 
2018; UNHCR, POLICY ON THE PROTECTION OF PERSONAL DATA OF PERSONS OF 

CONCERN TO UNHCR, May 2015 (providing guidance in the matter of refugees and 
asylum seekers). 



 

 

frequently stopped, frisked, searched and detained by the police. 
They were also denied access to rights and services and were 
made victims of hate crimes and speech. Implementing IPs 
permits the exercise of police power and gives wide discretion 
to the executives. This in turn creates a space for stigmatisation, 
stereotyping, denial of rights and access to services.91  

ii. Lack of fair access to immunity testing can be a challenge for 
the poor92 and vulnerable i.e. persons without technology and 
access to it, low-income hourly workers, immigrants, people of 
colour, older people, people with disabilities, people with 
addictions, and incarcerated persons. 93  It also results in 
stereotyping, exclusion and denial of rights and access to 
services.94  

iii. Again, when the COVID-19 crisis was expanding, China 
mandated that Hong Kong citizens can be allowed in China only 
when they produce the immunity certificate obtained after 
getting vaccinated by vaccines made in China.95 
 

C. Right to Bodily Integrity  
IP that recognises immunity through vaccination violates the right to 

liberties: freedom from physical assaults, torture, medical or other 
experimentation, immunisation and compelled eugenic or social 
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 96  It 
forces an individual to participate in an experimental vaccine if s/he 
wishes to have access to basic rights and freedoms in the future.97 

The following aspects can be considered:  

i. While states rushed with vaccination drives, it affected the 
rights of those who wish to opt-out of vaccination. 

ii. Vaccines like EpiVacCorona and Covaxin were rolled out 
before the complete Phase III trial was done and data was peer-
reviewed for its efficacy against the virus and its mutant 
variants.98  

iii. Most states have no provision for compensating the recipients 
of the COVID-19 for any side effects or medical ramifications.99  

V.  Aligning Immunity Passport with IHRL  

Post-colonialist understanding of human rights has become a cure for 
many injustices being perpetuated on the sites of the third world.100 
While this article acknowledges the dilemmas of the Global South, it 
also recommends the adoption of a human rights framework as a means 
to implement IPs.101  

While states implement IPs based on human rights law, the value 
additions from other core human rights treaties and interpretations 
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provided by treaty bodies in the form of General Comments or the 
submissions of Special Rapporteurs are also quite useful. 102  For 
example, Siracusa Principles and General Guidelines on Human Rights 
and COVID-19 issued by the Joint United Nations Programme on 
HIV/AIDS may be considered while planning IP enforcement.103 Other 
substantive legal doctrines or ideas can also be utilised. For instance:  

A. Principle of Legality 
According to this principle, states must show that all restrictions to 
qualified rights are prescribed by a municipal law in force. States must 
ensure that the restrictions are reasonable, not unnecessarily broad or 
arbitrary. The law must be unambiguous, accessible to the public and 
in agreement with the aims and objectives of the human rights 
aspiration as present in various treaties and other legal instruments.104 

During an infectious disease outbreak, states wanting to implement IPs 
must show that all encroachment upon human rights is a necessity and 
in accordance with the manner prescribed in municipal law. It must be 
for the global public good and should not in the way result in 
discrimination, violation and denial of human rights of individuals. 
Efforts should be made to have a legislative approval of the measure 
instead of introducing the measure under an executive order.105  

Furthermore, IPs become arbitrary when the operating tools are beyond 
the control of the users. The relevant apps must not be decision-makers 
but facilitators of various human rights. States must ensure that the apps 
are people-centric, leading to better individual and public health.106  
The purpose of the apps, what they do, and what data they collect and 
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must be in the public domain. Transparency in data enables people to 
grant meaningful consent, seek information and monitor the use of data, 
understand the purpose of its storage, seek judicial scrutiny and 
redressal in instances where there are perceived violations of human 
rights.107 Transparency can also ensure public participation and garner 
viewpoints from civil society or experts in designing IPs and rolling out 
IPs for users.108  

Thus, as states rely on private organisations to implement IPs, there 
must be clarity about how they will use data and regulate the 
unauthorised use, collection, and storage of personal information. 
Towards this, states must encourage private firms/organisations to 
adopt a human rights culture of respecting human rights and following 
due diligence in their actions to avoid adverse impacts on human 
rights.109  

B. Principle of Necessity 
According to this principle, states must justify restrictions to qualified 

recognised and legitimate aim.110 
raised by the pandemic does not remove the test of necessity, which 

111 In the case of IP, it 
must be shown that: (i) other public health interventions without IP 
arrangements are failing; (ii) IP can stop the spread of COVID-19 and 
is a life-saving intervention, and (iii) implementing IP is a least 
restrictive intervention.  

It can be also helpful in defining the scope of the restriction and 
allowance of the IP. For example, activities for which IP is a must 
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(health care, public health workers, teachers, police officials); activities 
that require an IP and other interventions (employees of food processing 
units, public institutions, social, cultural and religious gatherings) and 
activities for which an IP is not required (access to health care, casting 
of vote, grocery shopping).112 Thus, they can provide guidance and, at 
the same time, a check on discretion.  

C.  Principle of Proportionality 

This principle requires that states must ensure that restrictions are 
appropriate to achieve their protective function. Likewise, they must 
correspond to the desired aim. Proportionality as scholars argue:  

-
making process followed by the Member State, the 
parliamentary and judicial reviews undertaken, and procedural 
safeguards available to individuals subjected to the measure.113 

Empirically, states can table convincing arguments that an IP is the least 
intrusive choice among others in order to achieve public health or that 
this goal cannot be achieved with the least restrictive measures 
otherwise available at disposal.114   

D.  Principle of Non-discrimination 

States must ensure non-discrimination in allowing their citizens to have 
a fair share in benefits. States and private players issuing IP must 
guarantee that it does not become a tool to discriminate, stereotype and 
stigmatise minority and marginalised sections of the society. This 
cannot be ignored particularly because of the ease of including 
identifying indicators in the data sets developed to issue IPs. It is 
imperative to regularly monitor the factors of exclusion and 
discrimination in the issuance of IPs. As a public health measure, states 
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must ensure accessibility, availability, affordability, and quality of 
IPs.115 

Similarly, states must adopt measures to stop misuse of the data 
collected in issuing IPs to avoid potential discrimination or 
stigmatisation. 116  For example, if an IP is issued based on the 
seropositive status, then states can ensure that such personal and 
sensitive data does not become a criterion for recruitment to 
employment.117  

States can also address the risk associated with IPs turning into a new 
normal by including the sunset/death clause in the law that implements 
IPs. Particularly in matters of privacy it can ensure that private 
information is collected only to the extent useful for controlling the 
spread of COVID-19.  

VI.  Human Rights Impact Assessment 

Lacunae exist in the administration of human rights through lack of 
commitment during public health emergencies or digital health 
monitoring and managing of health data from the Human Rights 
Council, WHO and other human rights bodies.  

With the help of the framework discussed above, a Human Rights 
Impact Assessment can be developed to systematically examine the 
effect that IP and its implementation can have on human rights. Table 
1 (on the next page) represents varied aspects of the Human Rights 
Impact Assessment for Immunity Passport. States intending to 
implement IP may take recourse to examine and analyse the impact of 
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IP and its implementation on human rights and rectify the negative 
impacts.  

 

 



 
 
Column II lists the questions that can help States to probe the impact of 
human rights with the implementation of IP. States can use this set of 
questions to assess the human rights efficacy of IP before its 
implementation.  

Column III provides the rationale for human rights for the questions in 
Column II. The questions are justified using the different human rights 
principles and human rights involved, as discussed above. The 
assessment provides two sets of questions that can examine: 

i. the human rights efficacy of IP and to make it a Human Rights-
Based Immunity Passport under Row A. The questions from 1-12 
address legality, necessity, proportionality and non-discrimination 
in the various aspects and components relating to an IP to examine 
its human rights efficacy as a containment application or a public 
health tool; and   

ii. the human rights efficacy of implementing IP; and to make it more 
human rights-based under Row B Human Rights-Based 
Implementation of Immunity Passport. The questions from 13-27 
address legality, necessity, proportionality and non-discrimination 
in the implementation of IP to examine and ensure its human rights 
efficacy as a containment application or a public health tool.  

It may be noticed that this assessment is not for justifying the need to 
implement a particular public health tool, instead for predicting the 
probability of associated human rights risk and assess the impact of 
such risk on human rights.  

It helps assess every aspect and component of IP as a public health tool 
to understand the sustainable advantages and disadvantages it can bring 
to human rights. It allows States to rectify or modify the disadvantages 
and enhance the advantages. It is particularly crucial when there is a 
steady global move for the securitising of public health. Table 1 is non-
exhaustive and provides scope for the addition of any further questions 
for assessing the human rights risks of IPs and their implementation.  



 

 

VII. Conclusion 
While states adopt various public health interventions to control 
infectious disease outbreaks, they also have the responsibility to bring 
society out of the public health intervention.  

The exploration made by this article in the light of ethical, libertarian, 
public health and third world arguments proves that implementing IPs 
is an economy-first approach of states. This article presents that a 
coercive, paternalistic, unscientific and autocratic IP is a state-centric 
approach and not people-centric. Therefore, this article advocates that 
if states stride forward to reopen societies amidst the pandemic crisis 
created by COVID-19, they must not overlook human rights while 
implementing IPs. It would be suitable for states to become liberal 
paternalistic who 
whilst considering certain acceptable welfare exclusions in the form of 
a conditional IP. The article believes that human rights can be a panacea 
and a trailblazer in developing a human rights-based IP and its 
implementation. It offers a human rights impact assessment to avert 
state overreach. It can guide states to implement IPs and develop human 
rights-based sustainable IPs.  

Who controls 118  
controlling and overcoming the COVID-19 pandemic can be an actual 
test for the strength, vulnerability and future of human rights. 

 
 

*****

_________________________________________________________ 
118 GEORGE ORWELL, 1984 19 (1949). 


