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Abstract 

This research explores the six-part threshold test articulated in the 
Rabat Action Plan to evaluate the nature of certain acts of speech that 
may incite discrimination or violence. It engages with the State  
responses to three instances of speech on social media based on a penal 
provision contained in the Sri Lankan- International Covenant on Civil 
and Political Rights Act in order 
responses have been consistent with international guidelines such as 
the one laid down in the Rabat Action Plan. 

 
I. Introduction 
Free speech is one of the most important human rights and a bulwark 
of any democratic society. Its modern origins can be traced back to the 
second half of the seventeenth century when the Bill of Rights was 
adopted in the United Kingdom (UK),1 and judges felt restrained to 
convict people on the grounds of merely sharing their thought or 
expression.2  Over the years, jurisprudence has evolved, taking into 
consideration the importance of free speech as a means of self-
fulfilment.3 The best test of truth is the presence of diversity of thoughts 
in the marketplace of ideas.4  

In the UK free speech has been considered as one of the essential 
foundations of a democratic society and a basic condition for the 

_________________________________________________________ 
 Attorney-at-Law, Sri Lanka. The researcher thanks Ms. Fadhila Fairoze AAL for her 

assistance in the preparation of the first draft. Errors, if any, remain solely mine.  
1 Bill of Rights (Act) 1689 (England) c.2 (1 Will and Mar Sess 2), art.  9 of which 
protects the freedom of speech in Parliament. 
2  Case (1670) 124 ER 1006. (UK). 
3 R. v. Secretary of State for Home Department, ex parte Simms [2002] 2 AC 115. 
(UK). 
4 Amerasinghe J. in Lerins Pieris v. Niel Rupasinghe [2000] 1 SLR 40 [50]. (SC) (Sri 
Lanka). 
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development of an individual.5 In Canada, it is lauded as a fundamental 
concept forming the basis for the historical development of the political, 
social and educational institutions of Western society. 6  The Israeli 
Supreme Court termed freedom of speech as unalterable and 
permanent;7 the Indian Supreme Court has been vocal as well,8 and the 
American jurisprudence treats it as an indispensable condition for every 
other form of freedom;9 and therefore, it cannot be scuttled.10  

A high value is placed on the freedom of speech and expression 
regardless of the acceptability of its outcomes by the society at large.11 
The right to criticize is considered as one of the fundamentals of a 
democratic way of life12 and is something that must be valued and 
encouraged.13 Courts have ruled that democracy without dissent is a 

_________________________________________________________ 
5 Handyside v. United Kingdom, [1976] ECHR 5 [49].  
6 McIntyre J in Retail, Wholesale and Department Store Union v. Dolphin Delivery 
Ltd, [1986] 2 S.C.R. 573 (Can.). 
7 Kol  Company Lmt & Al-Ittihad Newspaper v Minister of Interior HC 75/53 
October 16, 1953 in Selected Judgments of the Israeli Supreme Court, Vol. I (1948-
53), p. 102. where the Supreme Court of Israel noted that  of conscience, 
constitutes the prerequisite to the realization of almost all other freedoms. The 
supreme value contained in freedom of expression remains permanent and 

 
8 Sakal Papers Ltd v. Union of India AIR [1962] SC 305 where the Supreme Court of 
India observed: 

 must be ever vigilant in guarding perhaps the most precious of all the 
freedoms guaranteed by our Constitution. The reason for this is obvious. The freedom 
of speech and expression of opinion is of paramount importance under a democratic 
Constitution which envisages changes in the composition of legislatures and 
governments and must be  
9 Palko v. Connecticut 302 US 319 (1937). 
10 Whitney v. California 274 US 357(1927). 
11 Channa Pieris v. Attorney General [1994] 1 SLR 1,[134] (SC) (Sri Lanka). 
12 Amaratunga v. Sirimal [1993] 1 SLR 264,[271] (SC) (Sri Lanka). 
13 See Wijeratne v. Perera 2002 3 SLR 319, (SC) (Sri Lanka) wherein the court held: 

 Constitution,  and  in  particular  Articles 10,  12,  and  14  recognise  the  
fundamental  right  of  every  Sri  Lankan to be different; to think differently; and to 
have and to express different opinions  -   not  merely  a  right  to  disagree  privately  
in  silence,  but  to communicate  disagreement  openly,  by  word,  conduct  and  

 



 
 
delusion, 14  and the stifling of such forms of expression could 
subsequently result in violence 15  accompanied by the coercive 
elimination of dissent and dissenters.16 

In Sri Lanka, freedom of speech and expression is protected by Article 
14(1)(a) of the Constitution. Historically, the Sri Lankan jurisprudence 
has accorded to it great importance, considering it as the heart of a 
freedom-loving society, albeit acknowledging that it is not absolute17 
and requires a balance between the rights of the individual and 
society.18  

Generally in Sri Lanka, all ideas with slight social importance including 
hateful propositions have been protected.19 However, the Constitution 
itself indicates that restrictions on free speech are permissible in certain 
instances such as guarding racial and religious harmony, defamation or 
incitement to an offence,20 national security, public order, public health, 

.21  Thus, a 
guarantee to free speech comes with its own caveats.22  

_________________________________________________________ 
action,  by peaceful  and  lawful  means.  Dissent, or disagreement manifested by 
conduct or  action, is  a  cornerstone  of  the   
14 Deshapriya v. Rukmani (1999) 2 SLR 412,[418] (SC) (Sri Lanka). 
15 Amaratunga v. Sirimal (1993) 1 SLR 264,[271] (SC) (Sri Lanka). 
16 West Virginia State Board of Education v. Barnette, (1943) 319 US 624,641  
who begin coercive elimination of dissent soon find themselves exterminating 
dissenters. Compulsory unification of opinion achieves only the unanimity of the 
graveyard. It seems trite but necessary to say that the first amendment was designed 
to avoid these ends by avoiding these   
17Joseph Perera v. Attorney General [1992] 1 SLR 199, [212] (SC) (Sri Lanka) 
[hereinafter Joseph Perera]. 
18  Id. 
19 Id. at 225. 
20  art. 15(2), CONSTITUTION OF SRI LANKA, 1978. 
21 Id. art. 15(7). 
22 art. 10 of the ECHR and Art. 19 of the ICCPR both indicate that the right carries 
with it special duties and responsibilities. 
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II. About Hate Speech 

Sri Lanka has witnessed in its recent past, multiple incidents of violence 
fuelled by hateful and inflammatory speech. But there is no easy 
definition of hate speech per se. At best, we have the United Nations 
Strategy and Action Plan on Hate Speech (2019) defining hate speech 
as: 

any kind of communication in speech, writing or behaviour, that attacks 
or uses pejorative or discriminatory language with reference to a person 
or a group on the basis of who they are, in other words, based on their 
religion, ethnicity, nationality, race, colour, descent, gender or other 
identity factor.23 

The Sri Lankan legal threshold of free speech has allowed hateful 
comments,24 but the courts have been conscious in drawing the line 

it 
can potentially lead to public disorder.25 It is also well known that social 
media is one of the biggest platforms for the generation of hate speech. 
However, peddling such content is not a new phenomenon, nor is it 
limited to social media platforms. The Rwandan Genocide is an apt 
example when the derogatory speech used against the Tutsis created an 
environment of hate and violence. The resulting trial of three media 
executives26 

 led to the imposition of 30-35 years imprisonment in the 
International Criminal Tribunal for Rwanda.27 

_________________________________________________________ 
23  UNITED NATIONS STRATEGY & PLAN OF ACTION ON HATE SPEECH: DETAILED 

GUIDANCE ON IMPLEMENTATION FOR UNITED NATIONS FIELD PRESENCES 
(September, 2020). 
24 Joseph Perera supra note 17, at 225. 
25 Id. 
26 Prosecutor v. Nahimana (Ferdinand) (ICTR-99-52). 
27  Shannon Fyfe, Tracking Hate Speech Acts as Incitement to Genocide in 
International Criminal Law, 30 LEIDEN J.I.L. 523 548 (2017). 



 
 
Sri Lanka does not have a clear law pertaining to the regulation of 
online content but there are provisions in the domestic law that can be 
used to tackle hate speech. Some of these are:  

i. Section 120 of the Penal Code (1885), which refers to sedition 
and includes the offence of exciting feelings of disaffection 
towards the Government or hatred towards the administration of 
justice.28 

ii. Section 150 of the Penal Code criminalises malicious or wanton 
provocation made with an intention to cause a riot.29 

iii. Section 2(1)(h) of the Prevention of Terrorism (Temporary 
Provisions) Act, 1979 in which, through verbal utterance, any 
person intending to cause acts of violence or religious, racial or 
communal disharmony commits an offence.30 

iv. Section 3 of the International Covenant on Civil and Political 
Rights Act (ICCPR Act, 2007) is also useful in dealing with 
extreme situations of hate speech.31  
 

This research focuses on the application of the ICCPR Act to social 
media, where hate speech may incite acts of hostility, violence or 
discrimination. It also explores the role of international guidelines in 
creating a robust and workable framework for the application of the 
ICCPR Act on the domestic turf.  

_________________________________________________________ 
28 Penal Code Ordinance No. 11 of 1887 (Sri Lanka). 
29 Id. 
30 Prevention of Terrorism (Temporary Provisions) Act No. 48 of 1979 (Sri Lanka). 
Section 2(1)(h)  reads as follows:  person who by words either spoken or intended 
to be read or by signs or by visible representations or otherwise causes or intends to 
cause commission of acts of violence or religious, racial or communal disharmony or 
feelings of ill-will or hostility between different communities or racial or religious 

 
31ICCPR Act No. 56 of 2007 (Sri Lanka). 
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III. Hate Speech and the ICCPR Act in light of the Rabat 
Action Plan 

 

today, there have been a few attempts in Sri Lanka to preserve access 
to such platforms and avoid State censorship. For example, the 
Colombo Declaration on Media Freedom & Social Responsibility 
(2008) 

international legal obligations , especially those espoused in ICCPR, 
1966. 32 

There is no denial by the State that freedom of speech or expression is 
indeed a globally accepted international legal norm.33 

Hence, section 3 of the ICCPR Act introduced a provision that makes it 
an offence to propagate war or advocate national, racial or religious 
hatred constituting incitement to discrimination, hostility or violence.34 
Article 20 of ICCPR (acceded to by Sri Lanka on 11 June 1980),35 is 
similar to section 3 of the ICCPR Act, and thus includes very similar 
grounds of prohibition.36 The Supreme Court of Sri Lanka has not had 
the opportunity to analyze and interpret this provision vis-à-vis the 

_________________________________________________________ 
32  Sanjana Hattotuwa, Colombo Declaration on Media Freedom and Social 
Responsibility, (Mar. 18, 2009, 3:30 PM) 
https://ict4peace.wordpress.com/2009/03/18/full-text-colombo-declaration-on-
media-freedom-and-social-responsibility-october-2008/. 
33 REPORT OF THE SPECIAL RAPPORTEUR ON THE PROMOTION AND PROTECTION OF THE 

RIGHT TO FREEDOM OF OPINION AND EXPRESSION, FRANK LA RUE, A/HRC/17/27 (17 
Sess. 2011). 
34Section 3: No person shall propagate war or advocate national, racial or religious 
hatred that constitutes incitement to discrimination, hostility or  
35 art. 20, ICCPR:  advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence shall be prohibited by l  
36Certain European countries have broader categories though in slightly different 
contexts. Spain for example makes it an offence to provoke hatred based on categories 
such as racist, anti-Semitic or other reasons regarding ideology, religion or beliefs, 
family status, ethnic, race or national origin, gender, sexual orientation, illness or 
physical; Criminal Code Act 10 of 1995 (Spain) art. 510. 



 
 
constitutional guarantee of free speech. 37  

; rather, it appears from the text that 
instead of simple incitement, the Act contemplates advocacy of hatred 
as an essential element for anything to qualify as incitement. In addition 
to advocacy of the offences aforementioned and the possibility of 
imminent harm, there has to be incitement by way of some provocation 
or threatening, abusive or insulting expression, which can likely stir up 
hatred or violence.  

Rabat Plan of Action (RPA) 

The Rabat Plan of Action on the Prohibition of Advocacy of National, 
Racial or Religious Hatred that Constitutes Incitement to 
Discrimination, Hostility or Violence was formulated in 2012,38 post 
the enactment of the ICCPR Act in 2007. It provides an understanding 
of the impact that hate speech-related provisions have on the freedom 
of expression. It provides and lays the foundation for a principled 
approach of dealing with how States should address the issues of hate 
speech from a human rights perspective. It was adopted by experts in 
Rabat, Morocco and was the culmination of a series of workshops 
organised by the Office of the High Commissioner for Human Rights 
(OHCHR). Though it does not focus on the issue of hate speech on 
social media platforms, the principles articulated in it would still be a 
useful starting point. 
 
RPA acknowledges that terrible violence and crimes have been 
triggered (at least partially) by incitement based on ethnicity and 
religion through abusive and malicious content circulated online or in 
traditional media. 39  It focuses on the traditional responses to the 
expression which can be considered as constituting incitement, as 
opposed to the reasons for the hate speech itself. It indicates that 
criminal sanctions should be the last resort and applied only in strictly 

_________________________________________________________ 
37 art. 14(1)(a), CONSTITUTION OF SRI LANKA, 1978.  
38 APPENDIX, THE ANNUAL REPORT OF THE UNITED NATIONS HIGH COMMISSIONER 

FOR HUMAN RIGHTS, A/HRC/22/17/ADD.4, JANUARY 11 (2013). [Hereinafter RPA]. 
39Id. at ¶ 2. 
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justifiable situations, preferring instead civil sanctions or provisions 
that include the right of correction or reply.40 It advocates for a wider 
and more holistic approach to deal with hate speech, which would 
include policies and various other measures to promote a culture of 
peace, tolerance and mutual respect in societies.41  

It also lays down a six-part threshold test  to ascertain whether any 
form of expression reaches the relevant levels of seriousness necessary 
to be considered as prohibited under article 20 of the ICCPR. This 
included factors like: (i) context (ii) speaker (iii) intent (iv) content and 
form (v) extent of the speech act and (vi) likelihood including 
imminence.42 
 
A.  Context is undoubtedly important, but it is equally difficult to 
generalize what type of context would result in incitement to violence. 
RPA suggests that any analysis of the context should place the act of 
speech within the social and political context prevalent at the time the 
speech was made or circulated.  It approved of the suggestion by 
concerned organizations (such as Article 19) and suggested five 
elements in  .  These 
covered: (i) the existence of conflicts within society (ii) the history of 
institutionalized discrimination (iii) the fact of clashes and conflicts 
over resources between the group towards which the speech is 
directed  (iv) the legal framework (with particular emphasis on anti-

_________________________________________________________ 
40 Id. at ¶ 34. 
41 Id. at ¶ 35. 
42 Id. at ¶ 29. 
43 Id. at ¶ 29 (a). 
44 Article 19, Prohibiting Incitement to Discrimination, Hostility or Violence Policy 
Brief (Dec. 25, 2020, 10:00 AM), 
https://www.article19.org/data/files/medialibrary/3548/ARTICLE-19-policy-on-
prohibition-to-incitement.pdf [hereinafter Article XIX] 
45 Article 19 policy brief notes that for example there could be an exemption of 
whether )the audience was fearful of further clashes should also be examined. 
Fear might be objectively reasonable or not; its impact may be equally large and 
equally well exploited by a compelling   Id. Policy Brief, at 30. 



 
 
discrimination and access to justice) and finally, (v) the media 
landscape. 
 
B. The speaker, his or her status in society or position are matters to be 
considered.   charisma or whether the 
statements were put across and disseminated in the official capacity are 
also relevant.   
 
C.  Intent is required as article 20 of ICCPR speaks about advocacy and 
incitement instead of just distribution or circulation of material.   Proof 
of intent may be difficult but can be evaluated objectively by viewing 
the circumstances of the incident as a whole.  Article 19 organization 
defines intent as purposely striving to promote hatred or targeting a 
protected group with the knowledge of the consequences of actions that 
would occur in the ordinary course of events.  Article 19 identifies 
elements such as the language used by the speaker, the tone of the 
speaker, the objectives pursued by the speaker, the scale and repetition 
of the communication as factors that may be useful in the determination 
of intention.  
 
D. Content and form are considered critical elements of incitement.51 It 
involves an evaluation of whether the speech was provocative and 
direct. It also includes looking into the form, style and nature of 
arguments used (i.e. whether a balance was struck between the 
arguments used, etc.). If the content in question does not reach a high 
level of severity it would not be prohibited under article 20 of the 
ICCPR. A deliberation would be needed on- what was said? Whether 
the speech calls for violence or discrimination clearly without 
ambiguity? What sort of audience was targeted by the speech? What 

_________________________________________________________ 
46 RPA, supra note 38, at ¶ 29(b). 
47 Article 19, supra note 44, at 31. 
48 RPA supra note 38, at ¶ 29(c). 
49 This is a usual approach adopted by the courts. See for instance, Jersild v. Denmark, 
(1994) 19 EHRR 1. 
50 Article 19, supra note 44, at 31-34. 
51 RPA, supra note 38 at ¶ 29(d). 
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group was targeted as the potential victims of violence? Whether the 
audience face a danger from the potential victims of violence? Etc. 
Further, it would need an evaluation of the tone of what was said and 
how it was said? Whether there was an implicit loaded meaning behind 
what was said? What form did the expression take? Etc.52 As far as the 
form is concerned, it was proposed that artistic expression, satire, 
should not be interfered with without careful examination; and the same 
rule applies to political expression, public debate, academic research 
and discourse. 
 
E. About extent of the act of speech, RPA marks several elements such 
as the reach and public nature of the speech, its magnitude and size of 
the audience, the means of dissemination, accessibility by the general 
public and the probability of incitement.  The aforementioned Article 
19 policy brief argues that private speech should be considered in light 

 and that the medium used (print or 
audio-visual) is also an important factor.  

  
F. The final part is the likelihood of imminence. Though an act of 
violence or discrimination does not have to take place necessarily, there 
must be some identifiable imminent risk of harm. Hence, the causation 
should be direct. 55Article 19 brief 56 drew a test from Ekermawi v. 
Network Ten Pty Ltd relating to an ordinary reasonable viewer, whether 
or not s/he would be incited to hatred or discrimination when exposed 
to any speech.57 Criteria of measuring incitement would also include 
the ability of the speaker to influence and whether the addressee 
audience had the means to resort to violence. 

 

_________________________________________________________ 
52 Article 19, supra note 44, at 34-35. 
53 RPA, supra note 38, at ¶ 29(e). 
54 Article XIX, supra note 44, at 37-39. 
55 RPA supra note 38, at ¶ 29(f). 
56 Article 19, supra note 44, at 39-40. 
57 [2008] NSWADT 334 (Austl.) 



 
 
It is worth noting that these criteria were similar to the ones proposed 
by Susan Benesch who as capable of 
catalyzing or amplifying violence by one group against another.58 This 
test comprised five parts focused on: (i) the speaker (ii) the audience 
(iii) the act of speech itself (iv) the social and historical context, and (v) 
the means of dissemination. 

Some authors have argued that RPA does not go beyond the designation 
of a .59 Regardless of its status 
though, it commands immense value in guiding any interpretation 
regarding hate speech. Along with the Article 19 brief, the 2009 
Camden Principles on Freedom of Expression and Equality were also 
referred by RPA because they also make a useful guide in interpreting 
free speech provisions.60 They were prepared in consultation with the 
UN officials, experts and academics and were cited frequently by RPA. 
Particularly the Principle 11 and Principle 12 emphasize how important 
legality, proportionality and necessity are in evaluating any actions 
regarding free speech. 
 
The level of seriousness that needs to be met to satisfy section 3 of the 
ICCPR Act has not yet been deployed by the judiciary in Sri Lanka. 
However, RPA is clearly of relevance in testing any speech act in the 
light of section 3. The Human Rights Commission of Sri Lanka 
(HRCSL) relying heavily on RPA issued guidelines to the Police and 
the Attorney General,61 and suggested how section 3 may be optimally 
utilized. It also emphasized the compulsory requirement of both: 

_________________________________________________________ 
58 Susan Benesch, Dangerous Speech: A Proposal to Prevent Group Violence, 2013 
(Nov. 15, 2020, 12:20 PM) https://dangerousspeech.org/wp-
content/uploads/2018/01/Dangerous-Speech-Guidelines-2013.pdf.  
59 Sejal Parmar, The Rabat Plan of Action: A Global Blueprint for Combating  

 1 EHRLR 2014 (21-31). 
60 Article 19, The Camden Principles on Freedom of Expression and Equality, 2009 
(Nov. 15, 2020, 12:15 PM) https://www.article19.org/data/files/pdfs/standards/the-
camden-principles-on-freedom-of-expression-and-equality.pdf.  
61 HRCSL Issues Guidelines on Application of Hate Speech Law, 2019 (Nov. 15, 
2020, 12:20 PM) https://www.hrcsl.lk/hrcsl-issues-guidelines-on-application-of-
hate-speech-law-2/.  
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advocacy for national, racial or religious hatred and incitement to 
discrimination, hostility or violence as constituting hate speech. The 
HRCSL letters specifically observed that section 3 of the ICCPR Act 
consolidates the spirit of Article 20(1) & 20(2) of the ICCPR and thus 

 
They enumerated certain examples of prohibited speech such as: 
negative stereotyping; encouraging attacks on protected groups based 
on nationality, race or religion; provoking the destruction of religious 
sites; provoking the public to acts of discrimination like avoiding 
businesses of certain groups. 

IV. Hate Speech and Response of the State Authorities in 
Sri Lanka 

Social media has an element of anonymity and permanence about it 
which seems to foster users to push the boundaries of what they can say. 
Hateful expression, which an individual may find difficult to utter in 
person, maybe aired on social media behind an anonymous profile with 
scant regard to the feelings of whomsoever that expression might be 
directed at. Trolling  on social media may skirt the boundaries of hate 
speech even further. But the unfortunate reality is that inflammatory 
speech, which can incite hostility, violence or discrimination, and, is 
easily accessible by anyone using smartphone technologies. 
 

ignored. In the wake of the Easter Sunday Bombing in 2019 when 
churches and hotels were attacked by suicide bombers resulting in over 
260 deaths, Sri Lanka resorted to banning social media to prevent 
social unrest via hate messages and false information .62 A year before 

that, in 2018 Buddhist extremists attacked several towns in a series of 
anti-Muslim riots, resulting in at least three deaths, with the State 

_________________________________________________________ 
62 Rishi Iyengar, Sri Lanka Blocks Social Media to Curb  Messages and False 
Information, CNN Business (Dec. 13, 2020, 11:30 PM) 
https://edition.cnn.com/2019/05/13/tech/social-media-blocked-in-sri-
lanka/index.html. 



 
 
authorities attributing such attacks to online hate messages that incited 
violence.63 It also resulted in a social media ban for the threat of more 
violence.64 

Therefore, there have been several instances of the arrest of individuals 
for content that they posted online.  Ramzy Razeek, a social media 
commentator, was arrested by the Criminal Investigations Department 
[CID] for his Facebook posts.65 In April 2020, he had posted content 
containing a counter-narrative to certain hostile hatred and unfair 
campaigns that were being carried out at the time against Muslims. It 
spread that Muslims are responsible for spreading the COVID-19 
pandemic in Sri Lanka. He criticized such attempts of encashing a 

disruptive of the 
ethnic harmony in Sri Lanka.66 This resulted in his arrest purportedly 
under the ICCPR Act (and the Computer Crimes Act). He was initially 
kept in detention without access to lawyers and family.67 Subsequently, 
he challenged the arbitrary arrest and detention before the Supreme 
Court and got the bail after spending around five months in jail. This 
paper was written during the pendency of the case in the Supreme Court 
and the veracity of his claims has not been confirmed. But based on the 

_________________________________________________________ 
63Michael Safi, Social Network Blamed for Contributing to anti-Muslim Riots that 
Left Three People Dead, The Guardian (Dec. 13, 2020, 11:35 PM) 
athttps://www.theguardian.com/world/2018/mar/14/facebook-accused-by-sri-lanka-
of-failing-to-control-hate-speech. 
64 Christina Bonnington, Sri Lanka Bans Facebook, WhatsApp to Help Curb Violence 
Amid Riots, Daily Dot (Dec. 13, 2020, 11:45 PM) 
https://www.dailydot.com/debug/sri-lanka-blocks-social-media/ . 
65 The post in question appears to be based on a post available on his Facebook profile 
bearing his name   
66Social Media Activists under Pressure in Sri Lanka Clampdown, UCA News (Dec. 
14, 2020, 10:00 PM) https://www.ucanews.com/news/social-media-activists-under-
pressure-in-sri-lanka-clampdown/87855#.  
A translation of the relevant post would read  have been surrounded on all 
sides by racist groups operating in the country ... It is time to prepare for an ideological 
jihad for the country and all its citizens, using the pen and keyboard as   
67  Sri Lanka: Health Concerns for Detained Blogger: Ramzy Razeek, Amnesty 
International (Dec. 14, 2020, 10:20 PM)  
https://www.amnesty.org/en/documents/asa37/2357/2020/en/. 
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papers filed by him before the Court, it appears that he had been arrested 
on a complaint made by an official of the Ministry of Defence and it 
was based on his usage of the word 
Supreme Court, Razeek submitted that the word used was in the context 
of struggle , which had been misunderstood to mean armed warfare or 
terrorism. Soon, the Supreme Court may have the opportunity to 
consider the ICCPR Act and comment on it in this matter. 

In April 2019, Shakthika Sathkumara (a journalist and award-winning 
author) was arrested for publishing a fictional story [titled Ardha] on 
his Facebook page which allegedly narrated homosexuality and child 
abuse among the Buddhist clergy.68 This arrest and detention too was 
carried out under the ICCPR Act. Based on the petition filed before the 
Supreme Court challenging his arrest, 69  Buddhist monks filed a 
complaint regarding the fictional story that purportedly defamed 
Buddhism. They requested an action under section 291B of the Penal 
Code (relating to deliberate and malicious acts intended to outrage 
religious feelings) and section 3 of the ICCPR Act. Sathkumara was 
then summoned to the Polgahawela Police Station in the presence of 
some monks and was eventually arrested. This was followed up by an 
action instituted before the Polgahawela Magistrate Court under the 
said provisions resulting in remand for around four months. 70 
Simultaneously, a petition filed before the UN Working Group on 
Arbitrary Detention led to the opinion that the deprivation of liberty of 
Sathkumara was arbitrary.71  

In both these cases, there seemed to be an absence of any scare tactics, 
hate symbols, -calling, which are 

_________________________________________________________ 
68 Tharumalee Silva Misuse of ICCPR Act in Sri Lanka in Suppressing Freedom of 
Expression Rights, Sri Lanka Brief (Dec. 14, 2020, 10:25 PM), 
https://srilankabrief.org/2019/06/misuse-of-iccpr-act-in-sri-lanka-in-suppressing-
freedom-of-expression-rights/ . 
69SC(FR) 167/2019. 
70B-Report No. B7673/19. 
71 A/HRC/WGAD/2020/8 Opinion concerning Delankage Sameera Shakthika 
Sathkumara (Sri Lanka)  



 
 
otherwise common to vitriol and hate spewed online. One was a work 
of literary fiction, and the other was a condemnation of hate against a 
particular community. The Supreme Court has not yet come to a finding 
in either of these cases, and it remains to be seen if the interpretation of 
section 3 of the ICCPR Act plays a pivotal role in the outcome. 

However, the actions taken by the State in the above cases, appear to be 
in stark contrast to other questionable acts of speech. One example 
would be certain statements made by the Asigiri Chapter 
Prelate Warakagoda Sri Gnanarathana in June 2019,72 who called for 
boycotting Muslim businesses and used the statement that they should 
be stoned to death . This was followed by a clarification that he does 
not call for such an act but that is what should be done.73 The speech 
was made soon after Sri Lanka suffered several deaths in the Easter 
Sunday Bombings where several churches were attacked by extremists 
linked to ISIS.74 Apparently, the police have yet not taken any step 
regarding such statements even when the speech was made by an 

_________________________________________________________ 
72 One of the most senior and leading Buddhist monks in the country. He is the  

 i.e., the monk who is responsible for the discipline and regulation of other 
clergy] of the   which is one of the two monasteries responsible for 
the custodianship of Lord  Sacred Tooth, currently housed in Kandy at the 
Sri Dalada Maligawa. 
73 A loose translation of the relevant portion of what was said in Sinhala would read: 

 doctor from Matale [referring to Dr. Shafi who has been falsely accused of 
sterilizing Sinhala women] has destroyed hundreds and thousands of our children. We 
must not let these traitors be in peace. I overheard some members of the clergy here 
speaking of how these doctors must be stoned to death. I will not say it should happen, 
but that is what should happen. If one of our people committed such crimes against 
them (Muslims), we would have been sliced to death. The laws are not going to work. 
We must come together as  
74 Mohamed Harees, Promoting Anti-Muslim Hate: The Ignominy of  Fence 
Eating the Crop, Colombo Telegraph (Dec. 14, 2020, 11:00 PM) 
https://www.colombotelegraph.com/index.php/promoting-anti-muslim-hate-the-
ignominy-of-the-fence-eating-the-crop/ . 
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individual in a position of power within the Buddhist clergy.75 Only one 
prominent politician could muster the courage to criticize the speech.76  

Section 3 of the ICCPR Act, RPA and article 20 of the ICCPR prohibit 
any speech that advocates or incites hate or discrimination. The speech 
mentioned above targeted the Muslim minority in the country, and 
juxtaposing it with the six-part threshold test of RPA vindicates the 
assumption that it did fall under the prohibited category.  

A. Context: speech made in the aftermath of a bombing during Easter 
Sunday, resulting in more than 260 deaths attributed to Muslim 
extremists. 
 
B. Speaker: an eminent influential Buddhist monk as opposed to an 
extremist. He served as the chief prelate of one of the two monasteries 
that hold custodianship over one of the sacred sites in Sri Lanka. 

 
C. Intent: A call to boycott Muslim establishments by a prominent 
personality is implicit with the understanding that it may likely 
materialize in the ordinary course of events. Even if no direct call for 
stoning the Muslims was made, the speech, in its tenor, seemed to 
propagate discriminatory ideas based on religion especially when it 
provokes Sinhala Buddhist majority against the boycott of Muslims. It 
was made available online and thus was prone to wide circulation.  
 
D. Content and form: The speech conveyed that the Sinhala Buddhists 
in Sri Lanka face danger from the Muslim community and thus a 

_________________________________________________________ 
75 Purnima Ranawaka, Asgiri Prelate Calls For Stoning Of Muslims  But Remains 
Immune To ICCPR Act Violations, Colombo Telegraph (Dec. 14, 2020, 11:25 PM) 
https://www.colombotelegraph.com/index.php/asgiri-prelate-calls-for-stoning-of-
muslims-but-remains-immune-to-iccpr-act-violations/ . 
76Mangala Hits Back Against Asgiriya Chief  Call to  , Daily 
FT  (Dec. 14, 2020, 11:00 PM) http://www.ft.lk/front-page/Mangala-hits-back-
against-Asgiriya-chief-monk-s-call-to--stone-Muslims-/44-680343 . 
 



 
 
reaction is necessary. Even if the tone was not inflammatory, the 
content of the message was prima facie discriminatory. 
  
E. Extent of the act of speech: The speech was addressed primarily to 
the religious majority, and its wide dissemination was facilitated 
through online media, including social media.  

 
F. Likelihood of imminence: The apprehension of incitement runs 
rather high in this case. The language of the boycott is clear and 
executable. The speaker is an eminent Buddhist monk who would have 
the ability to influence the audience to act upon his words. 

Despite these analytics, it is unclear how local authorities would 
implement section 3 of the ICCPR Act in cases like these. If the six-
part threshold test in RPA was objectively followed in the three 
instances cited above, the initial actions of the State might have been 
different. The outcomes would of course lie in the hands of the 
judiciary, which is expected to supply some anchor to an otherwise 
wobbly free speech conception.  

V. Conclusion 

Free speech in general has inherent limitations. 77  There is also a 
consensus that the freedom to speak and criticize is important, but it is 
not absolute. But  cases indicate that there is 
a lack of clear guidance on how section 3 of the ICCPR Act can be 
applied while dealing with social media content. 

In this regard, the letters issued by HRCSL (relying heavily on RPA), 
are of great value. Though they do not consider certain aspects related 
to social media, anonymity, the spontaneity of the message and 

, they do provide for a strong, rights-based set of 
guidelines on which any content can be litmus tested. This is especially 
_________________________________________________________ 
77   shout fire in a crowded theatre without there actually being a  Oliver 
Wendell Holmes, Jr.'s opinion in Schenck v. United States, 249 U.S. 47. 
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helpful in the local scenario, which anyway does not boast of landmark 
judicial decisions regarding the domestic application of article 20 of 
ICCPR. 
 
Authoritative and judicial deference to RPA can bring a sense of 
uniformity and certainty in this area and will help in making online 
users more aware of the contours of the speech that they intend to put 
out in the public domain. It would go a long way in alleviating the 
uncertainties that surround hate speech and will aid in attaining the right 
balance.  

 
*****


