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Abstract 

The authors examine the normative development of the right to 
development and its current state in the African region. The notion of 
the right to development and its normative contents is considered 
complex and elusive in the international human rights discourse. 

Rights recognizes this right. In this doctrinal submission, the African 
Charter related articles and the cases at the African Commission on 

 It concludes, despite the 

still not clear to find what exactly is the element of the right to 
development and what kind of development programs it suggests as per 
the Charter. 

I. Introduction  
The relationship between human rights and development remains 
controversial. This can be attributed to the approaches and meanings 

development . Traditionally, development has 
been understood as national economic growth; the increment in Gross 
Domestic Product (GDP)1

in his Development as Freedom 2  and the United Nations 
(2000) 

on development, the traditional or popular approach of equating 
development with macro-economic growth seems to have got open to a 
review.3 According to Sen, development is perceived as a process of 
expanding the real freedoms that people enjoy. In a similar vein and 

_________________________________________________________ 
 School of Law, Wolkite University, Ethiopia.. 

1 Canan A. Gunduz, Human Rights and Development: The World  Need for a 
Consistent Approach, 49 DSI LSE, 1470, 7 (2004). 
2 AMARTYA K SEN, DEVELOPMENT AS FREEDOM (Alfred A. Knopf, 1st ed., 1999).  
3 UN DEVELOPMENT PROGRAM, HUMAN RIGHT AND HUMAN DEVELOPMENT, HUMAN 

DEVELOPMENT PROGRAM REPORTS, at 19 (2000). 
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, 4  the 2000 UNDP considered 
human rights as an intrinsic part of development and development as a 
means of realizing human rights.5 In short, contrary to the traditional 
conception of development, which is all about growth in GDP or an 
individual s income, the new (human rights-based) approach argues 
that development should be focused on the improvement and 
empowerment of the human person.   

Regarding the relation between human rights and development, some 
consider that human rights impede economic development and thus, 
they are open to derogation for the sake of development.6 This is the 
position of most South East Asian countries including China and 
Singapore. 7  The economic success of Singapore and that of China 
suggests that human rights (individual freedoms) should be 
compromised for time being to bring about economic development.8 In 
other words, human rights and freedom should be the ends and not the 
means of development. However, some argue that this approach is not 
universal especially in the African context wherein the same approach 
failed to bring economic development. In this connection, Sen clearly 
points out that human rights should be both - means and end to 
economic development. Human rights and freedoms are not only 
intrinsically good on their own, but they are of an instrumental value 
for economic growth as well.9 

The evolution of development as a right is a recent phenomenon. Before 
its explicit recognition in the UN Declaration on the Right to 
Development10 , 

_________________________________________________________ 
4 Gunduz, supra note 1, at 9.  
5UNDP, supra note 3, at 20.  
6Jack Donnelly, Human Rights, Democracy and Development, 21 HRQ 608, 629 
(1999). 
7 Id. at 627. 
8 Id. 
9 Sen, supra note 2, at XIII.  
10 G.A. Res. 41/128, A/RES/41/128, (Dec. 4, 1986). 



 
 
198111 (and later, under the 1993 Vienna Declaration and Program of 
Action), the right to development was implicitly recognized and some 
of its aspects were incorporated in different international human right 
treaties. The preamble and article 55 among other provisions of the UN 
Charter, 1945 have a significant bearing on the human right to 
development.12 The common article 1 of the International Covenant on 
Civil and Political Rights (ICCPR, 1966) and International Covenant 
on Economic, Social and Cultural Rights (ICESCR, 1966) espouses the 
right to self-determination.  Further, human rights principles that are 
incorporated in binding human rights treaties such as principles of non-
discrimination and equality are also the constituent elements of the 
human right to development.13   

The evolution of the right to development in Africa is the main concern 
of this article.  It is divided into four sections and sub-sections. In the 
first section, we discuss the background of the right to development and 
its relation with human rights and development. The second section 
deals with the history of the right to development in Africa. The third 
section engages with the normative contents of the right to development 
and its definition. Popular participation, self-determination and the 

line with article 22 of the charter and in some cases, the African 
Commission entertained. The final section draws some conclusions 
from the discussions.   

II.  The 
Historical Context 

Some pan-African proponents of the right to development argue that 
the history of the right to development goes back to the 1900s in Africa. 

_________________________________________________________ 
11 
Rev. 5, 21 I.L.M. 58 (1982); (1986). 
12 UN Charter, UNTS XVI, (1945).  
13 G. A.  Res.  2200A (XXI) (Dec. 16, 1966) art. 1. 
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According to Cheru, the political philosophy of Pan-Africanism, the 
right to development was intrinsically linked to the right to self-
determination. 14  The earlier pan-Africanists and freedom fighters 
believed that gaining political power for colonial subjects was a 
necessary prerequisite for complete social, economic and political 
emancipation and then, development. Apparently, the right to self-
determination which remains a crucial aspect of the right to 
development was what Africans were struggling for.    

Further, after World War II, and long before the adoption of the 1986 
Declaration on the Right to Development by the UN General Assembly, 
independent countries had tried to form a united front to press their 
collective demands for an equitable international order under the 
auspices of the UN. In 1961, they formed the Non-Aligned Movement 
(NAM) in order to press their demands for the establishment of a New 
International Economic Order (NIEO). And in 1986, NAM countries 
declared development to be a human right and used UN mechanisms to 
try to influence international economic relations and the international 
human rights system. In short, the contribution of African scholars in 
this regard was very significant.   

However, the concept of the right to development started to evolve as a 
separate right since the 1960s due to the decolonization movements in 
Africa.15 The well-known forerunners of the right to development as a 

, a 
Senegalese jurist, played a significant role in bringing the right to 
development to the UN human rights system. In 1972, he introduced 
the right to development at the inaugural lecture to the International 
Institute of Human Rights in Strasbourg, France. 16  As he was the 
_________________________________________________________ 
14 Fantu Cheru, Developing Countries and the Right to Development: A Retrospective 
and Prospective African View, 37 TWQ 1268, 1269 (2016).  
15  Dersolegn Yeneabat, The Right to Development under the RTD Declaration, 

and FDRE Constitution: A 
Comparative study, 3 INTER. J. POLIT. SCI. DEVELOP 441, 443 (2015).  
16 Jack Donnelly, In Search of the Unicorn: The Jurisprudence and Politics of the 
Right to Development, 15 CWILJ,473, 475 (1985).  



 
 
chairman of the UN Human Rights Commission, he took it to the 
commission which later passed a resolution on the right to development. 
As a result, UNSECO and UN General Assembly gave recognition to 
the right to development and adopted declarations.17  
role in the incorporation of the right to development into the African 
human rights system was very significant. He was among the drafters 

binding human instrument that explicitly gave recognition to the right 
to development.18 

In short, the right to development is significantly an African 
contribution to the international human rights discourse as it is the 
product of an African intellectualism that gave rise to the notion.19 In 
addition to their membership to the African Charter on Human and 

the many African States such as Ethiopia, Mali and 
Uganda have incorporated the right to development in their national 
constitutions.20 

III. Definition and Contents of the Right to Development 

Any attempt to discuss the normative contents of the right to 
development should begin with its definition. However, defining this 
right may be a difficult task because of two reasons. First, as mentioned 
in this paper, the right to development is a recent phenomenon and there 
is no concrete jurisprudence related to this right. Second, the right to 
development has been politicized between the Global North and South. 
There is uncertainty as only some aspects of this right are accepted 
while other parts remain controversial. The following are some of the 
attempts made to shape the idea over the period of time.  
_________________________________________________________ 
17 Id.  
18 Abdi Jibril, The Right to Development in Ethiopia (Oct. 12, 2020, 3:00 PM) 
https://s3.amazonaws.com/academia.edu.documents/56618808/Ali_2015_right_to_d
evelopment_in_Ethio pia.pdf?   
19 Mesenbet A. Tadeg, Reflections on the Right to Development: Challenges and 
Prospects, 10 HRLJ 325, 331 (2010).  
20 Id. at 333.  
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The 1986 UN Declaration on the right to development defined the right 
as: 

The right to development is an inalienable human right by virtue of 
which every human person and all people are entitled to participate in 
and contribute to and enjoy economic and political development in 
which all human rights and fundamental freedoms can be fully 
materialized.21 

This means the right to development is inalienable and non-negotiable. 
It is the individuals  as well as 
groups or individuals are not only entitled to enjoy economic and 
political development, they also have the right to participate and 
contribute to the process of such development. The other definitional 
element of this provision is that the right to development is the 
mechanism of realizing all other human rights. As some purport, it is 
the synthesis of all human rights.22 However, the right to development 
has unique features that characterize it as a separate and independent 
right as well.23  

The 1993 Vienna Declaration and Program of Action declares the right 
to development as a universal and inalienable right and an integral part 
of fundamental human rights.24 Beyond its affirmation of the equal 
relevance and justiciability of all human rights without any 
discrimination, this Declaration also recognized the right to 
development as an integral part of human rights.   

Arjun Sengupta, who served as the first Independent Expert on the right 
to development at UN defines the right to development as:  

human right and of all of them together and which has to be carried out 
in a manner known as rights-based, in accordance with the international 
human rights standards, as a participatory, non-discriminatory, 

_________________________________________________________ 
21 UN Declaration, supra note 10. 
22 Id. 
23 Tadeg, supra note 19, at 327.  
24 G. A. Res.  48/121, (Dec.20, 1993) at ¶ 10.  



 
 

accountable and transparent process with equity decision-making and 
sharing of the fruits of the process.25  

This definition contains very important elements of the right to 
development, including its universality and that it is the right of the 
bearers of such right to participate in the development process and 
sharing of its fruit based on the concept of fairness. Among other things, 
it contains the right-based approach to development. In general, these 
are some of the definitions given to the right to development under non-
binding international human rights instruments. However, it is 
important to note at this juncture that the element of the right to 
development has wider contents.   

IV. The Right to Development in Africa 

A. The Right to Development under The African Charter on 
 

provisions that directly or indirectly deal with the right to development. 
Starting from its preamble, articles 1, 2, 20, 21(1), and mainly article 
22) of the Charter deals with the right to development.  

Article 22 of the Charter states:-  

1. All peoples shall have the right to their economic, social and 
cultural development with due regard to their freedom and identity and 
in the equal enjoyment of the common heritage of mankind.  
2. States shall have the duty, individually or collectively, to ensure 
the exercise of the right to development.  

_________________________________________________________ 
25 Arjun Sengupta, On the Theory and Practice of the Right to Development, 24 HRQ 
837, 846 (2002). 
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The preamble of the Charter further emphasizes on the right to 
development by stating that it is:-   

Essential to pay a particular attention to the right to development and 
that civil and political rights cannot be dissociated from economic, 
social and cultural rights in their conception as well as universality and 
that the satisfaction of economic, social and cultural rights is a 
guarantee for the enjoyment of civil and political rights.26  

The Charter does give recognition to the right to development; 
nevertheless, the substantive contents of the right, its scope and other 
elements are not elaborately dealt with. The entitlements that article 22 
of the Charter confers on the right holder and the concomitant duties it 
imposes on the duty bearer are not clear. However, reading it in line 
with the elements mentioned in the UN Declaration on the Right to 
Development, the African Commissio
later clarified some of its elements. As a developing area, it still is not 
clear to find out the exact scope the right has and the kind of programs 
it suggests. The following are identified as elements of the right to 
develo
jurisprudence.   

B. Popular Participation  as an Aspect of the Right to 
Development   

Popular participation is at the center of the right to development. It 
requires the state to ensure the participation of peoples in development 
projects. Article 2(1) of the Declaration on the Right to Development 
provides that human person should be active participant and 
beneficiary of the right to development . As human person is at the 
central subject of development , the processes through which such 

policies are developed should be participatory.27 Such participation is 
not limited to just political participation. It needs active, free and 

_________________________________________________________ 
26 African Charter, supra note 11. 
27 UN Declaration, supra note 10. 



 
 
meaningful popular participation in development in all aspects.28 The 
right to development, hence, requires states to consult their people 
during the adoption of development policies. Such consultation can be 
regarding the overall development policies or in particular individuals 
or groups who are potentially affected by development projects. It also 
includes the right of women to participate, and the duty of the state to 
ensure their participation.29  

As discussed, the right to development is recognized under article 22 of 
the Charter in the African human rights system. Accordingly, all 
peoples have the right to economic, social and cultural development. 
This general and elusive content of the right in the Charter was later 
developed and given practical application by the African Commission 

Rights in some of its decisions on 
communications.    

In SERAC v. Nigeria, 30  the Commission referred to the right to 
development to infer the right to food from Article 22 of the charter.   

Later on, in its communication (CEMIRIDE) (Endorois Community v. 
Republic of Kenya,31 it is more or less clarified the efficaciousness of 
these rights. In this case:   

The complainants alleged that Kenya has violated the human rights of 
the Endorois community, an indigenous people, by forcibly removing 
them from their ancestral land (with a view to form game reserve on the 
land), the failure to adequately compensate them for the loss of their 
property, the disruption of the community's pastoral enterprise and 

_________________________________________________________ 
28 Id. 
29 LAURE-HÉLÈNE PIRON, THE RIGHT TO DEVELOPMENT A REVIEW OF THE CURRENT 

STATE OF THE DEBATE FOR THE DEPARTMENT FOR INTERNATIONAL DEVELOPMENT, 
RIGHT TO DEVELOPMENT REPORT AT 4 (2000).  
30 SERAC & Another v. Nigeria, ACHPR, 2001, 15th Annual Activity of the African 
Commission 2001, 2002. Banjul, Gambia. 
31Ctr. for Minority Rights Dev. V. Kenya, Comm. 276/2003, 27th ACHPR AAR 
Annex, 144 (Jun 2009-Nov (2009). 
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violations of the right to practice their religion and culture, as well as 
the overall process of development of the Endorois people.31  

The Commission espoused two important things in this groundbreaking 
case: the definition of indigenous people and the clarification on the 
right to development. It found that the lack of meaningful participation 
by the Endorois people who were informed of the impending project 
(on their land) as a fait accompli was a violation of the right to 
development by Kenya.32 The Commission also found that the right to 
development was violated as a result of encroachments upon Endorois 

33  The Commission explained the 
right to development as both procedural and substantive; and, as the 
means and end itself through the usage of constitutive and instrumental 
tests.34  This shows that the States must consult people in the adoption 
or making of developmental policies. In particular, the groups of people 
that are direct stakeholders in development projects should be consulted 
right from the inception up to the implementation. It further suggested 
that development policies must be equitable, non-discriminatory, 
participatory, accountable, and transparent.   

C. Self-Determination as an Aspect of the Right Development   

Self-determination is one of the oldest aspects of the right to 
development. It is recognized under binding human rights treaties. 
Traditionally, some writers equate the right to development with the 

self-determination.35   As it is provided under the 
common article 1 of the ICCPR and ICESCR, the State Parties should 
respect the rights of peoples to freely choose their political status and 
pursue their economic, social and cultural development without 
discrimination. The other element of the right of peoples to self-
determination is the exercise of their inalienable right to full 

_________________________________________________________ 
32 Id. at ¶ 281.  
33 Id. at ¶ 278. 
34 Id. at ¶ 277. 
35 Cheru, supra note 14. 



 
 
sovereignty over all their natural wealth and resources. 36   It is not 
limited to the independence and equality of states, rather, it comprises 
the right of indigenous peoples to determine for themselves the 
processes and forms of development that are appropriate for their 
cultures and circumstances.37  

 Article 20(1) of the Charter dealing -
determination, reads:  

All peoples shall have the right to existence. They shall have the 
unquestionable and inalienable right to self-determination. They shall 
freely determine their political status and shall pursue their economic 
and social development according to the policy they have freely chosen.  

There are no controversies related to the old concept of the right of 
-determination.  However, the term s

internal self-determination is not defined in the Charter. Especially, the 
African Union is against the recognition of the right of indigenous 
peoples for they believe it affects the territorial integrity of the Member 
States. For the same reason, in many of its communications, the African 
Commission deliberately ignored the recognition of the group as 
indigenous peoples. The Commission did not recognize the Ogoni 
peoples in SERAC v. Nigeria38  and peoples of South Cameroon in 
Gunme and others v. Cameroon39 as indigenous peoples. However, the 
Commission recognized the Endorios community as indigenous 
peoples in Endorios v. Kenya ruling. Based on the occupation and use 
of a specific territory, the assertion of cultural distinctiveness as well as 
recognition by other groups, an experience of subjugation, 
marginalization, dispossession, exclusion or discrimination- help 
identify indigenous peoples. It reaffirms their right to self-
determination, which among other things includes the determination of 

_________________________________________________________ 
36 UN Declaration, supra note 10. 
37 Piron, supra note 29, at 18.  
38 SERAC v. Nigeria, supra note 30.  
39 Kevin Mgwanga Gunme and Others v. Cameroon (Gunme case), (Banjul, 13 - 27 
May 2009, Communication No.  266/03). 
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their political status and the right to freely pursue their economic and 
social development.   

D. Freely Dispose Wealth and Natural 
Resources  

is recognized under article 21 of the African Charter. This right was 
reaffirmed by the Commission in one of its inter-state complaints. 
Regarding this element of the right to development, article 21(1) of the 

 of their 
natural resources is sacrosanct and in no case shall be deprived of such 
right. Recognizing this as an aspect of the right to development, the 
African commission in the Democratic Republic of the Congo v. 
Burundi, Rwanda, and Uganda,40 considered the act of deprivation of 
people in the Democratic Republic of Congo of the right to freely 
dispose of their wealth and natural resources as the violation of various 
rights. 

E.  International Co-operation   

The right to development is fiercely opposed by developed countries as 
it may impose upon them the duty to assist the development of the 
developing countries. The US was against the right to development 
because it imposes a duty on the developed state that results in the 
transfer of resources from the developed to the developing. As 
discussed in the preceding sections, the right to development is partly 
influenced by the developing countries  quest for the formation of the 
New International Economic Order.42 The realization of the right to 
development requires not only appropriate national policies but also 
suitable international conditions for development, with appropriate 
international policies and co-operation.41 Accordingly, States are not 
only duty bound for the development of peoples under their jurisdiction 
_________________________________________________________ 
40 Ctr. for Minority Rights Dev. v Kenya, Comm. 276/2003, 27th ACHPR AAR 
Annex (Jun 2009 - Nov 2009) 
41 UN Declaration, supra note 10, at arts. 3 & 4.  



 
 
but also have the duty to cooperate in the development of people in 
other states. According to article 22(2) of the Charter, state parties have 
individual or collective duty to ensure the exercise of the right to 
development.  Besides, African S
Economic Partnership for Africa Development) and the African Review 

the right to development in international cooperation.    

F. Agenda 2063  

Agenda 2063 The Africa We Want  is a fifty-year strategic 
framework for the socioeconomic transformation of Africa.42 It seeks 
to accelerate the implementation of the past and existing continental 
initiatives for inclusive growth and sustainable development.43  This 
Agenda was set in 2013 envisioning an integrated, prosperous and 
peaceful Africa led by its own citizens and representing a dynamic force 
in the international arena.44 It follows the human rights-based approach 
in laying down the roadmap for its seven set aspirations, which 
themselves directly or indirectly promote human rights protection in the 
continent. 45  Participation and accountability, the principle of 
nondiscrimination and the rights of vulnerable groups are some of the 
human rights concepts incorporated in the Agenda.  
  
G.  The Right Holders and Duty Bearers.   

Article 1 of the UN Declaration on the Right Development states the 
right to development as an inalienable human right. Through it, every 
human is entitled to participate and contribute to political, economic 

_________________________________________________________ 
42 FRANCESCA THORNBERRY, HUMAN RIGHTS AND ACCOUNTABILITY IN THE 2030 

AND 2063 AGENDAS, DANISH INSTITUTE FOR HUMAN RIGHTS, at 9 (2018). 
43 Id. 
44 AFRICAN UNION COMMISSION, AN OVERVIEW OF THE AGENDA 2063: FIRST TEN 

YEAR IMPLEMENTATION PLAN, at 1 (2015).  
45  Aspiration 3 directly deals with human rights issues about Africa like good 
governance, democracy etc. 



1
 

 

and social development. Under the African Charter on Human and 
 also both individual and group rights are recognized. 

But it seems that the African Charter gives more emphasis on the 
-mentioned case Endorois 

v. Kenya, the African Commission reaffirmed that the right to 
development is also the right of indigenous peoples. In some 
circumstances, even the States can be the subjects of the right to 
development. In such situations, the developing countries may invoke 
the right on behalf of their people.  

It must, however, be understood that the right to development imposes 
duty mainly on States, individually and collectively. In this regard, the 
State should refrain from taking measures that can adversely affect the 
right to development of other States  citizens. There is rather a positive 
obligation of contributing to the realization of such rights everywhere 
as per the capacity.46 Additionally, the duty to international cooperation 
calls States and other international organizations to provide assistance 
in form of aid for developmental projects and easing the restrictions of 
international trade for the developing countries. It also brooks the 
adoption of development policy as a matter of national and international 
obligation.47 In the African human rights system, article 22(2) of the 
Charter, also obliges the States that they should not only individually 
but also collectively work towards ensuring the exercise of the right to 
development.  

Further, articles 27-
Accordingly, individuals have to exercise their right responsibly 

. They are duty bound to preserve the harmonious 
development of his/ her family and towards the State, community and 
the international community in general. 48  Article 1 of the African 

s similar duties on the 
State parties regarding the realization of the right provided thereunder. 

_________________________________________________________ 
46 Sengupta, supra note 25, at 570.  
47 Id. 
48 AU Charter, supra note 11, arts. 27-29.  



 
 
(judicial, administrative or financial) to give effects to the rights and 
duties provided under the Charter. Therefore, it is unclear whether the 
realization of all of the three generations of rights provided is dependent 
on the availability of resources or they are supposed to be immediate in 
their realization. It can, however, be argued that since the charter is 
characterized based on its recognition of the indivisibility of all rights, 
it puts the States under an immediate obligation. In this connection, the 
African Commission has been criticized for adopting the progressive 
realization of the right to Economic, Social and Cultural Rights 
(ESCRs), following the way of the Committee on the Economic, Social 
and Cultural Rights. 49  In Gumne and others v. Cameroon, and in 
SERAC v. Nigeria, the Commission followed the progressive 
realization approach which is clearly in contradiction with the 
indivisibility principle the Charter followed.50 In Endorois v. Kenya 

principle of immediate realization of human rights enshrined in the 
Charter by simply calling upon Kenya to remedy the violation of the 
rights of the Endorois community.51 

The other controversy revolving around the right to development is the 
justiciability of the right. The detractors of this right such as Jack 
Donnelly argue that this right is not justiciable and based on this; they 
deny that it can be taken as a right. 52  Moreover, since there is no 
international treaty binding on the S
justiciability lacks legal back-up. This is, however, contested by 
scholars such as Arjun Sengupta. 53  The experience of the African 
Charter demonstrates that the right to development could be justiciable 

_________________________________________________________ 
49 Abdi Jibril, Interpretation of Economic, Social and Cultural Rights Under the 

, XXX   JEL 1,7 (2018).  
50 Serges Alain, The Right to Development in the African Human Rights System: The 
Endorois Case, 44 DE JURE 389 (2011). 
51 Id. 
52 Donnelly, supra note 16. 
53 Sengupta, supra note 25, at 559. 
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under a regional human rights system if there is the political will and 
commitment of States in that regard.54  

V. Conclusion  

The relation between development and human right remains 
controversial and the emergence of the right to development is a very 
recent phenomenon. It is argued that the evolution of the right to 
development has been deeply embedded in the African movement for 
liberation and the New International Economic Order. It is an African 
contribution to the international human rights discourse as it is the 
product of African intellectualism. As of today, its content lacks clarity 
and because of its politicization, there is no internationally binding 
human rights instrument until now. However, the African Charter on 

s is the only regional human rights 
instrument that explicitly recognizes development as a right.  

But the real meaning of rights and duties enumerated under article 22 
of the Charter still need a clarity. Looking at the elements proposed by 
the UN and the African Commission, a formal understanding of the 
notion can be attained. Recognition of the indigenous people as right 
holders and the idea of popular participation  are some of the important 
elements identified by the African Commission.  

Additionally, as the initiators and forerunners of the right to 
development, Africans command a significant role as contributors. 
Many of them recognized this right and incorporated it in their national 
constitutions. Even though they did not purely follow the human rights-
based approach, in their Agenda 2063 many human rights aspects are 
included. But the normative contents, the duty bearers, right holders and 
the justiciability of the right to development as provided under article 
22 still require better comprehension. 

*****

_________________________________________________________ 
54 Mesenbet, supra note 19, at 338. 


